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APPLICA'TION: Application for Status as Pennanent Resident Pursuant to Section 13 of the Act of 
September 11, 1957, 8 U.S.C. 1255b. 

INS'TRUC'T I 0  NS: 

?his is the decision i11 your case. All documents have been returned to the office that originally decided your 
case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l j(i). 

F. Grissom, Acting Chief 
inistrative Appeals Office 
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DISCUSSION: The application was denied by the Field Office Director, Washington, D.C. and is now 
before the Administrative Appeals Office (AAO) on appeal. The qpeal  will be dismissed. 

The applicant is a native and citizen of the Philippines who is seeking to adjust his statm to that of 
lawhl permanent resident under section 13 of the Act of 1957 ("Section 13'7, Pub. L. No. 85-316, 71 
Stat. 642, as modified, 95 Stat. 1611, 8 U.S.C. 4 1255b, as an alien who performed diplomatic or 
semi-diplomatic duties under section 10 I (a)(lS)(A)(ii) of the Immigration and Nationality Act, 8 U.S.C. 
5 1 101 (a)[] 5)(A)(ii). 

The field office director denied the application for adjustment of status after determining that the 
applicant had failed to demonstrate that compelling reasons prevent his rehlrn to the Philippines and that 
the applicarlt had filed the Form 1-385, Application to Register Permanent Resident or Adjust Status, 
prior to the termination of his A-2 status as required under Section 13. The field office director also 
noted that the Department of State issued its opinion on July 7,2008 advising that it could not favorably 
recommend this mattzr, as the applicant's reasons for remaining in the United States were not 
compelling. 

On appeal. c~unsel for the applicant submits a brief and additions; documentation. 

Section 13 of the Act of September 11, 1957, as amended on December 29, 1981, by Pub. L. 97-1 16-95 
Stat. 1 1 6 i , provides, in pertinent part: 

(a) Any alien admitted to the United States as a nonimmigrant under the prcvisioris of 
either section 101 (a)( 1 S)(A)(i) or (ii) or ! 01 (a)(l S)(G)(i) 01- (ii) of the Act, ~ d i o  ha< 
failed to maintain a status under any of those provisions, may apply lo the [Department 
of Homeland Security] for adjustment of his status to that of an alien Iawfuliy admitted 
for permanelit residence. 

(b). If, after consultation with the Secretary of State, it shall appear to the satisfaction of 
the [Department of Homeland Security] that the alien has shown compelling reasons 
demonstrating both that the alien is unable to return to the country represented by the 
government which accredited the alien or the member of the alien's immediate family 
and that adjustment of the alien's status to that of an alien lawhlly admitted for 
permanent residence would be in the national interest, that the alien is a person of good 
moral character, that he is admissible for permanent residence under the Immigration 
and Nationality Act, and that such action would not be contrary to the national welfare, 
safety, or security, the [Department of Homeland Security], in its discretion, may record 
the alien's lawhl admission for permanent residence as of the date [on which] the order 
of the [Department of Homeland Security] approving the application for adjustment of 
status is made. 8 U.S.C. 5 1255b(b). 

Pursuant to 8 C.F.R. 5 245.3, eligibility for adjustment of status under Section 13 is limited to aliens 
who were admitted into the United States under section 101, paragraphs (a)(l S)(A)(i), (a)(l S)(A)(ii), 
(a)(] 5)((;)(1), or (a)(lS)(G)(ii) of the Act who performed diplomatic or semi-diplomatic duties and to 



their imrnediate fan~ilies, and who establish that there are co~npelling reasons why :he applicant or the 
member of the applicant's immediate family is unable to return to the country represented by the 
government that accredited the applicant, and that adjustment of the applicru~t's status to that of an alien 
lawfully admitted to pem~anent residence would be in the national interest. Aliens whose duties were of 
a custodial, clerical, or menial nature, and members of their immediate frunilies, are not eligible for 
benefits under Section 1 3. 

The legislative history for Section 13 reveals that the provision was intended to provide adjustment of 
status for a "limited class o f .  . . worthy persons . . . left homeless and stateless" as a consequence of 
"Communist and other uprisings, aggression, or Invasion" that have "in some cases . . . wiped out'' their 
governments. Statement of Senator John F. Kennedy, Analysis of Bzll to Amencl the Jmmigation 
NationuliQ Act, 85th Cong., 103 Cmg. Rec. 14660 (August 14, 1957). The phrase "compelling 
reasons" was added to Section L3 in 1981 after Congress "considered 74 such cases and rejected all but 
4 of them for failure to satisfy the criteria clearly established by the legislative history of the 1957 law." 
H. R. Rep. 97-264 at 33 (October 2, 1981). 

The AA(3 now reviews the evidence of record, including the jnformation submitted on appeal. In 
making a determination of statutory eligibility, U.S. Citizenship and lmrnigratio~l Serv~ces (USCIS) is 
iimitetl to the informatic~l contained in the record of proceeding. See 8 C.F.R. 5 103.2(b)(l6)(ii). 

A. revlew of the record shows that the applicant entered the United States on September 22, 1996 ar~d 
subseyuently obtained an A-2 visa and begin employment as an Assistant Trade Representative with 
the Philippines Consulate Genzral in Chicago, Illinois, beginning in September 1997. The applicant 
applied for adjustment of status on July 27, 2001. The Department of State Records shows that it was 
notified of the termination of the applicant's A-2 status on December 31,2004. The field office director 
correctly determined that the applicant's status had not been terminated when the applicant fled Ibr 
adjustment of status; and thus was ineligible for co~sideration for this benefit. 

On appeal, counsel for the applicant asserts that the applicant worked as an Assistant Trade 
Representative with the Philippine Consulate General in Chicago, Illinois form April 1, I997 to January 
2001 and that after January 2001 was no longer in A-2 status. Counsel asserts that the applicant's 
failure to maintain A-2 status complied with the requirements of Section 13. Counsei noted that the 
applicant and his family moved from Chicago, Illinois to Portland, Oregon in May 2001, and provides 
the applicant's tax returns and an employment letter to substantiate the applicant's change of address. 
Counsel contends that the applicant's move to Portland, Oregon clearly substantiates that the applicant 
no longer worked at the Philippine Consulate in Chicago, Illinois and no longer held A-2 status when he 
applied for adjustment of status under Section 13 on July 27,2001. 

The plain language of Section 13(a) requires that an alien not be maintaining status in order to apply for 
adjustment of status. Once the applicant has established that initial eligibility criteria and has applied, 
then the criteria found in Section 13(b) are considered in determining if the applicant is eligible to be 
adjusted to permanent resident status. Pursuant to 8 C.F.R. 5 214.2(a), an alien admitted under section 
101 (a)(lS)(A)(ii) of the Act maintains that status "for the duration of the period for which the alien 
continues to be recognized by the Secretary of State as being entitled to that status." Thus, the authority 
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to detemline the date of termination of status under section lOl(a)(lS)(A)(ii) of the Act rests 
exclusively with the State Department. In this matter, as the Department of State records show that the 
zpplicant's A-2 status was not terminated until December 31, 2004, the application for adjustment of 
status under Section 13 was filed while the applicant was maintaining diplomatic or semi-diplomatic 
status. Accordingly, the AAO finds that the application for adjustment of status under Section 13 was 
properly denied. 

In addition, although unnecessary to discuss as the applicant is not eligible for consideration under 
Section 13, the AAO concurs with the field office director's decision that the applicant failed to 
establish compelling reasons that render him and his family unable to return to the Philippines. As 
cferenced above, the legislative history of Section 13 shows that Congress intended that "compelling 
rcasons" relate to political changes that render diplomats and foreign representatives "stateless or 
homeless" or at risk of hann following political upheavals in the country represented by the government 
which accredited them. Section 13 requires that an applicant for adjustment of status under this 
provision have "compelling reasons demonstrating that the alien is unable to return to the country 
represented by the government which accredited the" applicant. (Emphasis added). The term 
"compelling" must be read in conjunction with the term "unable" to correctly interpret the meaiing of 
the words in context. Thus, reasons that are compelling are those that render the applicant unable to 
rzturn, rather than those that merely make return uudeslrable or not preferred from the applicant's 
perspective. 

According to the American Heritage Dictionary, Fourth Edition, the plain rneaning of the term "mable" 
is "lacking the necessary power, authority, or means." Thus, the "compelling reasons" standard is not 
a merely subjective standard. Aliens seeking adjustment of status under Section 13 generally assert the 
subjective belief thdt their reasons for remaining in the United States are compelling, or that it is 
interesting or attractive to them to remain in the United Statzs rather than return to their respective 
countries. 

In the applicant's initial sworn statement of May 21, 2003, taken in Chicago, Illinois, the applicant 
noted the economical and governmental problems in the Philippines, as well as the violence of Muslim 
extremists causing turmoil among the Filipino people. The applicant indicated that if he and his family 
returned to the Philippines they would have a hard time finding jobs that offer the same support and 
benefits as the jobs his family held in the United States. The applicant noted that he would not be able 
to give his children the same opportunities in the Philippines as here in the United States. Irl the 
applicant's second sworn statement dated September 27, 2004 taken in Portland, Oregon, the applicant 
reiterated that "jobs are hard to find, busiriesses are going bankrupt, insurgencies, and crime is high" in 
the Philippines. The applicant, when asked how the change in the Philippines govemment in January 
2001 affected him and his family, replied: "right now the direct effect is nothing, right now the new 
president is better." When asked about the violence of the Muslim extremists and the impact on his life, 
the applicant declared that when he was in the trade office, people did not want to invest because of the 
lack of peace and order in the Philippines. The applicant also stated, when asked if he or any member 
of his family feared persecution by the Philippine government, "no, I don't think that." 



On appeal, counsel for the applicant asserts that the applicant and his family have many cultural, social 
and familial ties in the United States. Counsel contends that returning to the Philippines would cause 
tinancial hardship for the applicant and his family and that the children would lose important 
educational opportunities and their personal careers and life goals would be destroyed. Counsel also 
asserts that the applicant and his family face dangerous living conditions in the Philippines. Counsel 
~ o t e s  the presence of kidnapping, terrorist groups, high crime, and the lack of disaster preparedness in 
the Philippines. Counsel also references an incident that the applicant was involved in that took place in 
1986 regarding an assault on the applicant and his father and brothers whle the applicant's brother was 
assisting with elections. Further, counsel observes that the applicant suffers from hypertension, high 
blood pressure, and low back pain and the applicant's wife suffers from anemia, shoulder pain, diabetes 
mellitus, hypertension, occasional neck p i n ,  nausea, hand pair1 and obesity. Counsel provides the 
applicant and his .wife's medical records tc substantiate these medical conditions. Counsel asserts that 
the above reasons are compelling reasons that prevent the applicant and hls family from returning to the 
Philippines. 

The AAO has reviewed the applicant's statements and claims on appeal as well as the described 
coiintry conditions in the Philippines. The AAO acknowledges that certain areas in the Philippines 
are more subject to turmoil than others and that threats and intimidation by thugs affiliated with 
certain politic51 groups exist. However, the applicant has not provided compslling reasons rela'ed to 
political chmges in the Philippines that iender him as a former diplomat and t'oreigl representative 
"'stateless or homeless" or at risk of harm following political upheavals in the country represented by the 
government which accredited him. The AAO finds that the record does not include evidence showing 
that the applicant is at greater risk of' harm because of his specific past government employment, 
politics! activities or other related reasons. Going on record without supportirlg documeqtary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. ~tfctter 
of SofJ;c;, 22 I&N Dec. 158, 165 (Comm. 1998) (citing ~Maiter of Treusure Cr@ of C;212fornia7 
14 I&N Dec. 190 (Re?. Gomm. 1972)). Counsel's reference to an incident that occurred in 1986 is 
no longer relevant to the current conditions in the Philippines. The AAO notes the applicant's own 
statements that he would not be persecuted by the government in the Philippines and that the turmoil 
in the Philippines causes business people not to invest. The applicant does not contend that he or his 
family members would be targeted by the government or any specific political group. The M O  
acknowledges that the Philippine government continues to battle the communist party and other 
extremists, but again the record does not provide any specific evidence that the applicant would be a 
target of any political group because of his past government employment. It is also noted that the 
State Department has objected to the applicant being granted adjustment of status and indicated that it 
does not believe that compelling reasons prevent the applicant's return to the Philippines. Sce 
Interagency Record of Request (Form 1-566). 

The AAO has also considered counsel's assertions and the applicant's statements regarding the 
applicant and his family's cultural, social, and familial assimilation in the United States, as well as the 
financial hardship that would be caused by returning to the Philippines. However, obtaining 
employment commensurate with that in the United States and the other general inconveniences and 
hardships associated with relocating to another country after living in the United States for a length of 
time are not reasons that make the applicant unable to return to the Philippines as prescribed by Section 



13. Similarly, the applicant has not provided evidence that he and his wife would be unable to receive 
medical care for their medical conditions in the Philippines. To reiterate, the applicant has not provided 
compelling reasons related to political changes in tne Philippines that render diplomats and foreign 
representatives "stateless or homeless" or at risk of h a m  following political upheavals in the country 
represented by the government which accredited them. The evidence of record does not show that the 
applicant is unable to return because of any action or inaction on the part of the government of the 
Fhilippines or other political entity there as required under Section 13. The record does not include the 
evidence necessary to establish that there are compelling reasons that prevent the applicant's return to 
the Philippines. 'T'ne applicant has failed to ~neet his burden of proof in this regard. As the applicant has 
failed to demonstrate that there are compelling reasons preventing his return to the Philippines, the 
question of whether adjustment of status would be in the national interest need not be addressed. 

For the reasons discussed above, the AAO finds that the applicant is not eligible for adjustment under 
Section 13. He has failed to establish that his authorized status in the United States was terminated 
prior to filing the Form 1-485 application and he has failed to establish that there are compelling reasons 
preventing his return to the Philippines. Pursuant to section 291 of the Act, 8 U.S.C. 1361, the burden 
of proof is upon the applicant to establish that he is eligible for adjustment of status. The applicant has 
failed to meet that burden. Accordingly, the appeal will be dismissed. 

BKTIER: The appeal is dismissed. 


