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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal
will be dismissed.

The petitioner seeks classification as an "alien of extraordinary ability" in the arts, pursuant to section
203(b)(1)(A) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(1)(A).' The director
determined that the petitioner had not established the requisite extraordinary ability through extensive
documentation and sustained national or international acclaim.

Congress set a very high benchmark for aliens of extraordinary ability by requiring through the statute
that the petitioner demonstrate the alien's "sustained national or international acclaim" and present
"extensive documentation" of the alien's achievements. See section 203(b)(1)(A)(i) of the Act and
8 C.F.R. § 204.5(h)(3). The implementing regulation at 8 C.F.R. § 204.5(h)(3) states that an alien can
establish sustained national or international acclaim through evidence of a one-time achievement of a
major, internationally recognized award. Absent the receipt of such an award, the regulation outlines
ten categories of specific objective evidence. 8 C.F.R. § 204.5(h)(3)(i) through (x). The petitioner must
submit qualifying evidence under at least three of the ten regulatory categories of evidence to establish

the basic eligibility requirements.

On appeal, counsel argues that the petitioner meets at least three of the ten regulatory categories of
evidence at 8 C.F.R. § 204.5(h)(3). For the reasons discussed below, we uphold the director's ultimate
conclusion that the petitioner has not established her eligibility for the exclusive classification sought.

I. Law

Section 203(b) of the Act states, in pertinent part, that:

(1) Priority workers. - Visas shall first be made available . . . to qualified immigrants who are
aliens described in any of the following subparagraphs (A) through (C):

(A) Aliens with extraordinary ability. -- An alien is described in this subparagraph if --

(i) the alien has extraordinary ability in the sciences, arts, education,
business, or athletics which has been demonstrated by sustained national or
intemational acclaim and whose achievements have been recognized in the
field through extensive documentation,

(ii) the alien seeks to enter the United States to continue work in the area of
extraordinary ability, and

The record reflects that the petitioner has resided in the United States since September 2001 and was in the country as a

G-4 nonimmigrant employee of an international organization at time of filing the Form I-140 petition.
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(iii) the alien's entry into the United States will substantially benefit
prospectively the United States.

U.S. Citizenship and Immigration Services (USCIS) and legacy Immigration and Naturalization Service
(INS) have consistently recognized that Congress intended to set a very high standard for individuals
seeking immigrant visas as aliens of extraordinary ability. See H.R. 723 101®' Cong., 2d Sess. 59
(1990); 56 Fed. Reg. 60897, 60898-99 (Nov. 29, 1991). The term "extraordinary ability" refers only
to those individuals in that small percentage who have risen to the very top of the field of endeavor.
Id. and 8 C.F.R. § 204.5(h)(2).

The regulation at 8 C.F.R. § 204.5(h)(3) requires that an alien demonstrate his or her sustained acclaim
and the recognition of his or her achievements in the field. Such acclaim and achievements must be
established either through evidence of a one-time achievement (that is, a major, international recognized
award) or through meeting at least three of the following ten categories of evidence.

(i) Documentation of the alien's receipt of lesser nationally or internationally recognized
prizes or awards for excellence in the field of endeavor;

(ii) Documentation of the alien's membership in associations in the field for which
classification is sought, which require outstanding achievements of their members, as
judged by recognized national or international experts in their disciplines or fields;

(iii) Published material about the alien in professional or major trade publications or
other major media, relating to the alien's work in the field for which classification is
sought. Such evidence shall include the title, date, and author of the material, and any
necessary translation;

(iv) Evidence of the alien's participation, either individually or on a panel, as a judge of
the work of others in the same or an allied field of specialization for which classification
is sought;

(v) Evidence of the alien's original scientific, scholarly, artistic, athletic, or business-
related contributions of major significance in the field;

(vi) Evidence of the alien's authorship of scholarly articles in the field, in professional or
major trade publications or other major media;

(vii) Evidence of the display of the alien's work in the field at artistic exhibitions or
showcases;

(viii) Evidence that the alien has performed in a leading or critical role for organizations
or establishments that have a distinguished reputation;

(ix) Evidence that the alien has commanded a high salary or other significantly high
remuneration for services, in relation to others in the field; or
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(x) Evidence of commercial successes in the performing arts, as shown by box office
receipts or record, cassette, compact disk, or video sales.

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a petition
filed under this classification. See Kazarian v. USCIS, 596 F.3d 1115 (9* Cir. 2010). Although the
court upheld the AAO's decision to deny the petition, the court took issue with the AAO's evaluation of
evidence submitted to meet a given evidentiary criterion.2 With respect to the criteria at 8 C.F.R.
§ 204.5(h)(3)(iv) and (vi), the court concluded that while USCIS may have raised legitimate concerns
about the significance of the evidence submitted to meet those two criteria, those concerns should have
been raised in a subsequent "final merits determination." Id. at 1121-22.

The court stated that the AAO's evaluation rested on an improper understanding of the regulations.
Instead of parsing the significance of evidence as part of the initial inquiry, the court stated that "the
proper procedure is to count the types of evidence provided (which the AAO did)," and if the petitioner
failed to submit sufficient evidence, "the proper conclusion is that the applicant has failed to satisfy the
regulatory requirement of three types of evidence (as the AAO concluded)." Id. at 1122 (citing to
8 C.F.R. § 204.5(h)(3)). The court also explained the "final merits determination" as the corollary to
this procedure:

If a petitioner has submitted the requisite evidence, USCIS determines whether the
evidence demonstrates both a "level of expertise indicating that the individual is one of
that small percentage who have risen to the very top of the[ir] field of endeavor,"
8 C.F.R. § 204.5(h)(2), and "that the alien has sustained national or international acclaim
and that his or her achievements have been recognized in the field of expertise."
8 C.F.R. § 204.5(h)(3). Only aliens whose achievements have garnered "sustained
national or international acclaim" are eligible for an "extraordinary ability" visa.
8 U.S.C. § 1153(b)(1)(A)(i).

Id. at 1119-1120.

Thus, Kazarian sets forth a two-part approach where the evidence is first counted and then considered
in the context of a final merits determination. In reviewing Service Center decisions, the AAO will
apply the test set forth in Kazarian. As the AAO maintains de novo review, the AAO will conduct a
new analysis if the director reached his or her conclusion by using a one-step analysis rather than the
two-step analysis dictated by the Kazarian court. See Spencer Enterprises, Inc. v. United States, 229
F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v.
DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo
basis).

II. Analysis

2 Specifically, the court stated that the AAO had unilaterally imposed novel substantive or evidentiary requirements

beyond those set forth in the regulations at 8 C.F.R. § 204.5(h)(3)(iv) and 8 C.F.R. § 204.5(h)(3)(vi).
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A. Evidentiary Criteria

This petition, filed on October 14, 2008, seeks to classify the petitioner as an alien with
extraordinary ability in the "visual arts, specifically painting." At the time of filing, the petitioner
was working as an Assistant Curator for the World Bank Art Program in Washington, D.C., a
position she has held since 2005. The petitioner has submitted evidence pertaining to the following

categories of evidence at 8 C.F.R. § 204.5(h)(3).3

Documentation of the alien's receipt of lesser nationally or internationally recognized
prizes or awards for excellence in the field of endeavor.

The petitioner submitted a December 26, 2000 designation from the Dean of the Visual Arts
Department, National University Art Institute (IUNA), National School of Fine Art "Prilidiano
Pueyrredon," Buenos Aires, Argentina, appointing her "as authorized ad-honorem representative in
Washington, D.C. of Cultural and Educational exchange activities of mutual benefit, with
prerogative to process them before whoever corresponds." The petitioner's resume indicates that she
attended the IUNA from 1993 to 1997. The record does not include evidence from the university
indicating the significance of the preceding designation. There is no evidence showing that this
designation from the petitioner's alma mater equates to a "nationally or internationally recognized"
prize or award for excellence in the visual arts. Rather, the submitted documentation indicates that

the designation is an institutional appointment.

The petitioner submitted an announcement posted in the Cultural Section of the website of the
Argentine Embassy stating that her work "Settlements" and work "Sudestada"
were selected for the "Migration" exhibition in the Association of Ibero-American Cultural
Attaches' XVI Art Salon (December 2007 - January 2008) at the Mexican Cultural Institute in
Washington, D.C. The petitioner also submitted the exhibition book for the XVI Art Salon
indicating that her painting was included among the work of 27 artists in the "Migration" exhibition

submits a September 3, 2009 letter of support from stating: "I have exhibited her
work in our museum, and awarded her a prize in conjunction with a show I curated for the

Association of Ibero-American Cultural Attaches in Fall 2008."

Selection of the petitioner's work "Settlements" for the XVI Art Salon "Migration" exhibition does
not equate to her receipt of a nationally or internationally recognized prize or award for excellence
in the visual arts. There is no evidence showing that the petitioner received a prize or an award at
the XVI Art Salon "Migration" mber 2007 or early 2008. Moreover, there is no
documentary evidence to support claim that he "awarded her a prize in conjunction
with a show [he] curated for the Association of Ibero-American Cultural Attaches in Fall 2008."
[Emphasis added.] Going on record without supporting documentary evidence is not sufficient for

3 The petitioner does not claim to meet or submit evidence relating to the categories of evidence not discussed in this

decision.
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purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158,
165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm.
1972)). A petition must be filed with any initial evidence required by the regulation. 8 C.F.R.
§ 103.2(b)(1). The nonexistence or other unavailability of primary evidence creates a presumption
of ineligibility. 8 C.F.R. § 103.2(b)(2)(i). According to the same regulation, only where the petitioner
demonstrates that primary evidence does not exist or cannot be obtained may the petitioner rely on
secondary evidence and only where secondary evidence is demonstrated to be unavailable may the
petitioner rely on affidavits. Where a record does not exist, the petitioner must submit an original
written statement on letterhead from the relevant authority indicating the reason the record does not
exist and whether similar records for the time and place are available. 8 C.F.R. § 103.2(b)(2)(ii). In
this case, there is no evidence demonstrating that the petitioner received a prize at the XVI Art Salon
"Migration" exhibition in 2008 or that such a prize is recognized beyond the confines of the
exhibition and therefore commensurate with a nationally or internationally recognized prize or award
for excellence in the visual arts field.

The petitioner submitted a copy of a 2001 press release prepared by The Stage Gallery in Merrick,
New York stating:

"In Here," a mixed media work by Wshington [sic], DC artist [the petitioner], has been
chosen as one of only thirty-seven pieces that were selected out of 2,015 slides of works of
art submitted by 528 artists from throughout the world, to be exhibited at the third annual
"Face to Face" exhibition at The work will be on
view from May 18 to June 24.

The petitioner also submitted a June 7, 2001 article in Merrick Life (a community newspaper serving
Merrick, New York) entitled "International art at The Stage." The local article promotes the upcoming
exhibition and lists the petitioner's name among more than three dozen other artists participating in the
"Face to Face" exhibition. Once again, having one's work selected to appear in an exhibition does not
constitute receipt of a "prize" or an "award" for excellence (such as a prize for Best of Show). There
is no documentary evidence demonstrating that the petitioner received a prize or an award at the
"Face to Face" exhibition or that participating in the exhibition is commensurate with receiving a
nationally or internationally recognized prize or award for excellence in the visual arts field.

The petitioner submitted a July 3, 2008 letter of support from ,
e Inter-American Development Bank in Washington, D.C.
es that she served as a consultant for the Inter-American

Development Bank from 2005 to 2007. s letter states:

One of the programs for which I am responsible is the organization of art exhibitions from
Latin-American artists. We annually received around 50/70 portfolios to select 8 artists who
will exhibit their work at the atrium of the Inter-American Development Bank.

In 2007, [the petitioner] participated in the annual contest and has been selected to exhibit her
work. Our committee found [the petitioner's] work original and valuable. Her series of
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work consisted of 60 paintings. These pieces where [sic] installed in one large wall (12

meters) at the entrance hall of the building.

We cannot conclude that having one's work selected for display in the atrium of a building along with
seven other artists equates to receipt of a nationally or internationally recognized prize or award for
excellence in the field. There is no evidence showing that selection of the petitioner's work by the
institution that employed her as a consultant is commensurate with receiving a nationally or
internationally recognized prize or award for excellence in the visual arts field.

In light of the above, the petitioner has not established that she meets this criterion.

Documentation of the alien's membership in associations in the field for which
classification is sought, which require outstanding achievements of their members, as
judged by recognized national or international experts in their disciplines orfields.

In order to demonstrate that membership in an association meets this criterion, a petitioner must
show that the association requires outstanding achievement as an essential condition for admission to
membership. Membership requirements based on employment or activity in a given field, minimum
education or experience, standardized test scores, grade point average, recommendations by
colleagues or current members, or payment of dues, do not satisfy this criterion as such requirements
do not constitute outstanding achievements. Further, the overall prestige of a given association is
not determinative; the issue here is membership requirements rather than the association's overall

reputation.

As previously mentioned, the petitioner submitted a December 26, 2000 designation from the Dean
of the Visual Arts Department, IUNA, National School of Fine Arts "Prilidiano Pueyrredon,"
Buenos Aires, Argentina, appointing her "as authorized ad-honorem representative in Washington,
D.C. of Cultural and Educational exchange activities of mutual benefit, with prerogative to process
them before whoever corresponds." On appeal, the petitioner submits a letter of support from

stating:

I met [the petitioner] in 1995 during her studies at the Fine Arts Academy (part of the
IUNA). Since she was one of my students I've been close to her professional career as an
artist and professor. She was always one of the most outstanding students with a great

commitment with the arts.

As a result of her aptitudes and talent she was appointed by the IUNA . . . as the only
representative from the University in the United States with authority to manage any bilateral
agreement.

* * *

We are . . . proud she is representing our University and our Country in the United States ....



Page 8

Dean Flores does not specify the bilateral exchange agreements managed by the beneficiary for the
IUNA while in the United States. Nevertheless, the petitioner's appomtment as a representative of
her alma mater in the United States does not equate to her "membership" in an association in the
field requiring outstanding achievements of its members. Further, "aptitudes and talent" are not
tantamount outstanding achievements in the visual arts field.

In response to the director's request for evidence, the petitioner submitted a September 3, 2009 letter
from Daniel Chuburu, Ambassador of Argentina in Kenya, stating:

I met [the petitioner] in 2003 while I was the Deputy Chief of Mission in the Embassy of
Argentina in Washington, D.C.

* * *

While I was in Washington, D.C., among my regular duties I supervised the cultural
activities of the Argentinean Embassy. As part of those activities we had an exhibition
program open to all Argentine artists.

* * *

[The petitioner) is not only an artist with a great commitment to the community but she was
always a part of our cultural activities and part of an Argentinean Cultural Committee created
by including top personalities of the Argentinean Culture in
Washington, D.C.

[The petitioner] was also in charge of the permanent Art Collection of the Argentinean
Embassy, Consulate and Ambassador's Residence as a designed "ad honorem" professional
curator.

tates that the petitioner was "part of an Argentinean Cultural Committee created by
m assa or ose Bordon," but there is no evidence demonstrating that her participation with the

committee equated to "membership" in an association in the visual arts field or that becoming a part
of the committee required outstanding achievements.

In this case, there is no evidence (such as bylaws or official rules of admission) showing that the
petitioner holds membership in arts associations which require outstanding achievements of their
members, as judged by recognized national or international experts in her field. Accordingly, the
petitioner has not established that she meets this criterion.

Published material about the alien in professional or major trade publications or other
major media, relating to the alien's work in the fieldfor which classification is sought.
Such evidence shall include the title, date, and author of the material, and any necessary
translation.



In general, in order for published material to meet this criterion, it must be primarily about the petitioner
and, as stated in the regulations, be printed in professional or major trade publications or other major
media. To qualify as major media, the publication should have significant national or international
distribution. An alien would not earn acclaim at the national level from a local publication. Some
newspapers, such as the New York Times, nominally serve a particular locality but would gualify as
major media because of significant national distribution, unlike small local community papers.

As previously discussed, the petitioner submitted a June 7, 2001 article in Merrick Life (a community
newspaper serving Merrick, New York) entitled "International art at The Stage," but the author of the
article was not identified as required by the plain language of this criterion. The local article is about
the upcoming "Face to Face" exhibition rather than the petitioner. The only mention of the petitioner is
among the list of more than three dozen participating artists.

The petitioner submitted a January 5, 2006 article posted at www.clarin.com entitled "In a curious
show, the audience creates a giant puzzle with artworks." The online article announces the opening
of the petitioner's "Fractions" exhibition at the Borges Cultural Center in Buenos Aires. The
petitioner states: "Publishing over 600,000 copies daily Clarin is Argentina [sic] best selling
newspaper, and also the largest Spanish language newspaper in the world." The source of this
distribution information for Clarin is not identified or documented in the record. As previously
discussed, going on record without supporting documentary evidence is not sufficient for purposes
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. at 165.
Moreover, there is no evidence showing that the online edition where the January 5, 2006 article was
posted has the same level of readership as the newspaper's published edition or that the online
edition otherwise qualifies as a form of major media.

The petitioner submitted a January 4, 2008 article in Washington Post Weekend's "On Exhibit" section
entitled "'Migration': Universal Truths." The article announces the Association of Ibero-American
Cultural Attaches' 16th annual art SalOn "Migration" at the Mexican Cultural Institute in Washington,
D.C. The article is about the "Migration" exhibition and only briefly mentions the petitioner stating:
"But its also true in 'Human Settlements," a painting by [the petitioner] (Argentina) that features an
array of small, anonymous figures that have been positioned, like playing pieces from the game Rick,
against and abstract backdrop that is part map, part board game." The preceding article only briefly
mentions the petitioner and is instead about the "Migration" exhibition in general in which her work
appeared with that of numerous other artists. The plain language of this regulatory criterion requires
"[plublished material about the alien." Articles that only briefly mention the petitioner in passing do
not meet the plain language of this regulatory criterion.5

4 Even with nationally-circulated newspapers, consideration must be given to the placement of the article. For example,

an article that appears in the Washington Post, but in a section that is distributed only in Fairfax County, Virginia, for

instance, cannot serve to spread an individual's reputation outside of that county.

5 See, e.g., Accord Negro-Plumpe v. Okin, 2:07-CV-820-ECR-RJJ at 7 (D. Nev. Sept. 8, 2008) (upholding a fmding that

articles about a show are not about the actor).
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The petitioner submitted an April 14, 2008 letter from Benjamin Jonas, Staff Director, Persian News
Network, Voice of America (VOA), Washington, D.C., stating: "[The petitioner) appeared on the
Voice of America on April 8, 2008. [The petitioner) was interviewed about her artwork and her
painting techniques on the Persian News Network's daily youth television program Late Edition." The
petitioner also submitted a transcript from the televised interview and documentation from the VOA's
internet site indicating that the television report is available for download online. There is no evidence
establishing that the VOA's "Persian News Network's daily youth television program Late Edition" is a
form of major media in the United States or any other country. Further, a television interview does not
equate to "published material about the alien." [Emphasis added.]

The petitioner submitted a January 20, 2006 article posted on the website of Milenium 106.7 FM radio
entitled "Fractions by [the petitioner]," but the author of the article was not identified as required by the
plain language of this criterion. The petitioner also submitted two Spanish language articles about
Milenium radio and Milenium 106.3 FM, but the articles were not unaccompanied by the required
English language translations. Pursuant to the regulation at 8 C.F.R. § 103.2(b)(3), any document
containing foreign language submitted to USCIS shall be accompanied by a full English language
translation that the translator has certified as complete and accurate, and by the translator's
certification that he or she is competent to translate from the foreign language into English. There is
no evidence (such as readership statistics) showing that the website of Milenium 106.7 FM radio
equates to a form of major media in Argentina or any other country.

The petitioner submitted a January 2006 article posted on the website of Arte al Día On Line, but the
author of the article was not identified as required by the plain language of this criterion. The online
article announces the opening of the petitioner's "Fractions" exhibition at the Borges Cultural Center
in Buenos Aires. There is no evidence showing that Arte al Día On Line equates to a professional or
major trade publication or some other form of major media.

The petitioner submitted a January 2006 article entitled "Vidriera" on page 12 of La Nacion, but the
English language translation accompanying the article was not full and complete as required by the
regulation at 8 C.F.R. § 103.2(b)(3). The article includes only one sentence about the petitioner which
relates to her work. The petitioner also submitted a brief mention of her and three others in a January

2006 article in La Nacion entitled "En La Trastienda," but the author of the article was not identified as
required by the plain language of this criterion. Further, there is no evidence showing that La Nacion
equates to a professional or major trade publication or some other form of major media.

The petitioner submitted one sentence about her under the heading "The Exhibition" in the January 6,
2006 issue of Infobae, but the author of the material was not identified as required by the plain language
of this criterion. Further, there is no evidence showing that Infobae equates to a professional or major
trade publication or some other form of major media.

The petitioner submitted a brief piece entitled "Fracciones," but the date, the name of the publication,
and the author were not identified as required by the plain language of this criterion. Further, the
submission was unaccompanied by an English language translation as required by the regulation at 8
C.F.R. § 103.2(b)(3).
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The petitioner submitted material about her posted on the Noktambularte online blog, "A self-
creation space." The English language translation accompanying the posting was not certified by the
translator as required by the regulation at 8 C.F.R. § 103.2(b)(3). There is no evidence showing that
Noktambularte's website equates to a professional or major trade publication or some other form of
major media.

The petitioner submitted additional articles from 2006 posted on the websites of Artesur, Cronica
Literaria, and La Union, but the articles were unaccompanied by English language translations as
required by the regulation at 8 C.F.R. § 103.2(b)(3). Further, the authors of the articles were not
identified and there is no evidence showing that Artesur, Cronica Literaria, and La Union equate to
professional or major trade publications or major media.

In light o.f the above, the petitioner has not established that she meets this criterion.

Evidence of the alien's participation, either individually or on a panel, as a judge of the
work of others in the same or an alliedfield of specification for which classification is
sought.

The petitioner submitted an April 23, 2008 letter addressed to her from Markus Repnik, Country
Manager, World Bank Office Skopje, Macedonia, stating:

We are very pleased that you accepted our invitation to join the "World Bank Art and
Development Project" Art Committee and to support our initiative "Art and development."
The Art Committee will consist of recognized Macedonian art critics and World Bank
representatives.

* * *

In line with the draft proposal for our "Art and Development Project" that we shared with
you, we plan to select 10 artists on an annual basis with about 3 pieces of art per artist. Those

would include up to 5 very young artists from graduate class of the Faculty for Fine Arts and
about 5 more well-known contemporary artists with age limit of 50 years.

* * *

The selection of artists would be done in 2 phases: first would be creation of a long list, while
the final selection will be by consensual agreement.

o Creation of the Long-list: The Faculty of Fine Arts will propose up to 15 graduate
students - the most promising ones. We will ask the Faculty to make their proposal
by 18 May. In addition, each member of the Art Committee would propose 3 artists.
This would create a Long-list of about 30 artists.
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o The Art committee will make final selection of the artists and respective artworks by
June 8, in order to ensure printing of the catalogue by 30 June.

The members of the Art Committee are invited to help prepare the catalogue, e.g. prepare
short biographies of the artists and make suggestions concerning the layout of the catalogue
and respective text.

We very much look forward to our collaboration and to jointly support young contemporary
Macedonian artists.

The petitioner submitted an August 8, 2008 letter addressed to her from Volunteer &
Alumni Programs Manager, Hispanic College Fund, stating:

Thank you for volunteering as an Art Competition Judge at the DC Hispanic Youth
Symposium at Trinity University, July 25, 2008. The Art Competition consisted of 25
Hispanic high school students who entered pieces consisting of drawings, sculpting,
architectural models and paintings. The students were interviewed by a panel of judges on
their techniques and personal expression.

As an Art Competition Judge, you played a key role by lending your expertise and
experience in art to aspiring, talented Hispanic artists. in doing so, three students were
awarded scholarships totaling $3500 (First place - $2000, Second place - $1000, and Third
place $500).

On behalf of the Hispanic College Fund, we appreciate giving so generously of your time and
talent to support our mission of developing Hispanic young professionals.

The petitioner also submitted internet material about the 2008 DC Hispanic Youth Symposium stating:
"The Hispanic College Fund is coming to DC this summer! More than 100 local Hispanic high
school students and 100 community volunteers will come together for a life-changing event that
raises the college-going trajectories of Hispanic students in the community."

The petitioner submitted an April 2008 letter addressed to her from Suzanne Cambria, Deputy Director,
DC Action for Children, stating:

It is with much gratitude that I write to thank you for your assistance. Your offer to judge
submissions to the DC Action for Children/Capital Champions for Children art contest was
most welcome. And then your judging! I dabble in quilting and other crafts and to watch
you look at the work, think about, and discuss it with the other judges was a sight to behold.
I was in awe - and still am.

* * *

All of us at DC ACT appreciate your selflessness when you judged the children's art contest.
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The petitioner also submitted an October 2007 announcement for the "DC Action for Children 2008
Art Contest" stating:

DC Action for Children will host its 3rd Annual Capital Champions for Children Awards
Luncheon on February 15, 2008 at the Four Seasons Hotel. As many of you may know,
DC ACT is the city's only nonprofit, multi-issue advocacy organization dedicated to
improving conditions for children, youth and their families. Our mission is to ensure that
every child in the District is afforded the opportunity to reach his or her potential.

One of the most exciting parts of this event is the art show highlighting the talents of our
young people. For the second time, we are sponsoring an art contest for children and youth
in grades Pre-k through 12. An esteemed panel of art experts, artisans and child advocates
will consider the entries and we will make three awards in each grade category. Winners will
receive U.S. Savings Bonds and be recognized on our Web site and at the luncheon.

We know this letter comes at a busy time of the year, but we hope you will consider
encouraging your students to participate in this exciting contest and help us showcase their
talent.

In response to the director's request for evidence, the petitioner submitted an August 28, 2009 letter
from Marina Galvani, Head Curator and Manager, World Bank Art Program, stating:

The World Bank Art Program is part of the World Bank Group, a multinational development
bank with offices in more than hundred countries. Our headquarters is in Washington DC,
where the Art Program is housed. We care for an extensive collection of contemporary art,
as well as organize art exhibitions to be presented both at the World Bank, as well as in other
locations around the world. In my work I have to examine and judge the artworks by
hundreds of artists from all over the world. . . . I decided to hire [the petitioner] in 2005 to
work as Assistant Curator for the Art Program. In this function, [the petitioner] is
responsible for both evaluating portfolios as well as curating art exhibition as well as
overseeing educational programs for the World Bank staff and the visitors to the World

Bank.

From her start with the Art Program, [the petitioner] has demonstrated more and more her
accomplishments as a juror and an art critic. In our work, we have to evaluate hundreds of
artists' portfolios from all over the world. Most of them are by accomplished artists, for
whom exhibiting at the World Bank is a prestigious event. [The petitioner] has been in
charge of some of our more successful exhibitions, such as A Passion to Paint: the Colorful
World of Pacita Abad (contemporary art from the Philippines, opening on December 13,
2005); Eyes of the Soul (contemporary art from Brazil with a special installation for blind
people, opened on March 5, 2006), Drama and Elegance (contemporary art from Armenia,
September 5, 2007); Silk Road (contemporary photography from Asia and Central Asia,
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opening in Paris, December 10, 2007); Borderless Captivity: Exploitation and Human
Trafficking (opening on May 7, 2008).

Since 2007 the Art Program has started a cycle of cultural programs with regional focus.
These programs include large art exhibitions (over 300 works on show), symposia, and
lectures and guided tours. Our first program was dedicated to Sub-Saharan Africa with the
title Africa Now! [The petitioner] has performed since the beginning a leading role in
identifying, judging and recommending artists for the art exhibitions included in Africa Now!
program.

* * *

The final selection was performed by a restricted committee, which included the Vice
President for the Africa Region, World Bank; the Secretary General for the Biennial of
Contemporary Art, Dakar, Senegal; [the petitioner) and myself. The restricted committee
had to perform a very sensitive role to identify only little over hundred artists out of an
already selected list, which would be presented for several months at the World Bank
headquarters in Washington DC.

[The petitioner] pla[ye]d a critical role in the selection panel, reviewing over seven hundred
applications and portfolios during the early months of 2008 and convincing the other
members of the panel of the quality of her selection.

* * *

[The petitioner] has been assigned by me to start the identification and evaluation of artists
from Latin America and the Caribbean, for our new cycle of art exhibitions planned for 2010
and 2011. This new cycle of exhibition, titled El Cambio, will present over four hundred
artworks by artists from all the member countries of the World Bank in the Latin American
and the Caribbean region.

To that purpose, was sent on a selection mission to Brazil to identify and judge artists to be

included in the show. The final selection will be performed in February 2010 by a judging
panel, chaired by me.

The petitioner's evaluation and selection of artists from Latin America and the Caribbean for the El
Cambio exhibition post-dates the petition's October 14, 2008 filing date. A petitioner, however,
must establish eligibility at the time of filing. 8 C.F.R. §§ 103.2(b)(1), (12); Matter of Katigbak, 14
I&N Dec. 45, 49 (Regl. Commr. 1971). Accordingly, the AAO will not consider the petitioner's
involvement with the El Cambio exhibition in 2009 and 2010 in this proceeding.

The petitioner's response also included an August 28, 2009 letter from Colin Smith, Professor of the
Loughborough University School of Art and Design, England, stating: "I have worked closely with
[the petitioner] as she selected and was Curator of a recent exhibition of mine at the Centro Cultural
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Borges in Buenos Aires, Argentina." Mr. Smith's letter does not indicate the date of his exhibition
at the Centro Cultural Borges or provide any specific details about the petitioner's participation as a
curator. If testimonial evidence lacks specificity, detail, or credibility, there is a greater need for the
petitioner to submit corroborative evidence. Matter of Y-B-, 21 I&N Dec. 1136 (BIA 1998). In this
instance, Mr. Smith's letter lacks specificity and details, and is unsupported by any corroborative
evidence demonstrating the petitioner's participation as a judge of the work of others.

Nevertheless, the evidence showing the petitioner's involvement with the "World Bank Art and
Development Project" Art Committee (2008), the DC Hispanic Youth Symposium Art Competition
(2008), the DC Action for Children 2008 Art Contest, and as a curator evaluating artists for the World
Bank Art Program (2005-2008) meets the plain language requirements of the regulation at 8 C.F.R.
§ 204.5(h)(3)(iv). However, certain deficiencies pertaining to this evidence will be addressed below
in our final merits determination regarding whether the submitted evidence is commensurate with
sustained national or international acclaim, or being among that small percentage at the very top of the
field of endeavor.

Evidence of the display of the alien's work in thefield at artistic exhibitions or showcases.

The petitioner has documented the exhibition of her work in Buenos Aires at the Borges Cultural
Center and in Washington, D.C. at the Inter-American Development Bank Staff Association Art
Gallery, the Argentine Embassy, the Cultural Institute of Mexico, and Nueva Vida's Annual Art
Exhibit. Accordingly, the petitioner has established that she meets the plain language requirements of
the regulation at 8 C.F.R. § 204.5(h)(3)(vii). However, certain deficiencies pertaining to this evidence
will be addressed below in our final merits determination regarding whether the submitted evidence is
commensurate with sustained national or international acclaim, or being among that small percentage at
the very top of the field of endeavor.

Evidence that the alien has performed in a leading or critical role for organizations or
establishments that have a distinguished reputation.

Counsel argues that the petitioner "performs a critical role at the World Bank." The petitioner

initially submitted an April 16, 2008 letter from tating:

The Art Program was established to manage the permanent collection of the World Bank as
well as to promote art from our member countries. The collection consists of over 5,000
artworks and is valued at over ten million dollars. It includes both established masters as
well as emerging artists who are mostly from developing countries, and whose qualities have
not yet been discovered by the international art market. Part of the program's mission for
fighting poverty is promoting the works of such artists and to make them known in the
international art arena.

[The petitioner] is employed by the Art Program, and she works with me as the Assistant
Curator. This is a position that requires not only a deep appreciation and understanding of
the arts, but also diplomatic sensitivity, since our work includes, among other things, dealing



Page 16

daily with artists from all over the world, identifying new talents living and working in our
member countries, as well as liaising with national government representatives, seniors
officials from various international agencies, and interacting with the World Bank Group
senior management. One of our primary roles is to facilitate communication between artists
and the development community as a means of using art to foster economic development and
social growth.

The August 28, 2009 letter from Marina Galvani submitted in response to the director's request for
evidence states:

I decided to hire [the petitioner] in 2005 to work as Assistant Curator for the Art Program. In
this function, [the petitioner] is responsible for both evaluating portfolios as well as curating
art exhibition as well as overseeing educational programs for the World Bank staff and the
visitors to the World Bank.

* * *

[The petitioner] has performed since the beginning a leading role in identifying, judging and
recommending artists for the art exhibitions included in Africa Now! program. The exhibition
component of Africa Now! included works by over hundred-fifty artists from thirty-four
different countries and has been on view at the World Bank in Washington DC and Paris
until May 2009.

* * *

[The petitioner's] commitment to the exhibition projects Africa Now! and . . . her critical
skills in identifying artists, and her creativity as her working capacity in curating an
outstanding series of events have been impressive. During her four years at the World Bank
Art Program [the petitioner] has successfully created a productive openness and widened the
network in the international art community for the benefit of the Bank and artists.

Aside from the self-serving assertions of Ms. Galvani, there is no supporting evidence showing that
the World Bank has a distinguished reputation as an arts organization. Going on record without
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in
these proceedings. Matter of Soffici, 22 I&N Dec. at 165. Further, while the petitioner has
performed admirably on the projects to which she was assigned, there is no evidence showing that
her subordinate role as a curatorial assistant is leading or critical for the World Bank. For example,
there is no organizational chart or other evidence documenting how the petitioner's position fell within
the general hierarchy of the World Bank. The documentation submitted by the petitioner does not
establish that she was responsible for the success or standing of the World Bank to a degree consistent
with the meaning of "leading or critical role." Moreover, section 203(b)(1)(A)(i) of the Act requires the
submission of extensive evidence. Consistent with that statutory requirement, the regulation at 8 C.F.R.
§ 204.5(h)(3)(viii) expressly requires evidence that the alien has performed in a leading or critical role
for "organizations or establishments" in the plural. Therefore, even if we found the petitioner's role
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with the World Bank to be qualifying, which we do not, a leading or critical role in a single
distinguished organization does not meet the plain language of the regulation. Accordingly, the
petitioner has not established that she meets this criterion.

Summary

In this case, we concur with the director's determination that the petitioner has failed to demonstrate
her receipt of a major, internationally recognized award, or that she meets at least three of the ten
categories of evidence that must be satisfied to establish the minimum eligibility requirements
necessary to qualify as an alien of extraordinary ability. 8 C.F.R. § 204.5(h)(3). A final merits
determination that considers all of the evidence follows.

B. Final Merits Determination

In accordance with the Kazarian opinion, we must next conduct a final merits determination that
considers all of the evidence in the context of whether or not the petitioner has demonstrated: (1) a
"level of expertise indicating that the individual is one of that small percentage who have risen to the
very top of the[ir] field of endeavor," 8 C.F.R. § 204.5(h)(2); and (2) "that the alien has sustained
national or international acclaim and that his or her achievements have been recognized in the field of
expertise." Section 203(b)(1)(A) of the Act; 8 C.F.R. § 204.5(h)(3). See also Kazarian, 596 F.3d at
1119-20. In the present matter, many of the deficiencies in the documentation submitted by the
petitioner have already been addressed in our preceding discussion of the regulatory criteria at
8 C.F.R. §§ 204.5(h)(3)(i) - (iii) and (viii).

With regard to the documentation submitted . for 8 C.F.R. § 204.5(h)(iv), the petitioner has not
established that her involvement with the "World Bank Art and Development Project" Art
Committee, the DC Hispanic Youth Symposium Art Competition, the DC Action for Children 2008
Art Contest, and as a curatorial assistant evaluating artists for the World Bank Art Program
demonstrates sustained national or international acclaim or a level of expertise indicating that she is
among that small percentage who have risen to the very top of the field of endeavor. See section
203(b)(1)(A)(i) of the Act, 8 U.S.C. § 1153(b)(1)(A)(i), and 8 C.F.R. §§ 204.5(h)(2) and (3). For
example, the entrants in the DC Hispanic Youth Symposium Art Competition and the DC Action for
Children 2008 Art Contest were limited to local "high school students" and "youth in grades Pre-k
through 12" in Washington, D.C. We cannot conclude that judging a local competition for students
at these levels is indicative of sustained "national or international acclaim" at the very top of the
visual arts field. With regard to the petitioner's evaluation of artwork in her position as a curatorial
assistant for the World Bank, we cannot conclude that performing such duties inherent to the
subordinate position to which she was. appointed demonstrates sustained national or international
acclaim and that her achievements have been recognized in the field of expertise beyond her immediate
employer. The petitioner's selection for such assignments demonstrates her employer's
acknowledgement of her professional competence as an art evaluator, but it does not equate to evidence
of her sustained national or international acclaim in the visual arts field.
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Regarding the documentation submitted for 8 C.F.R. § 204.5(h)(vii), it should be emphasized that a
visual artist does distinguish herself as among that small percentage who have risen to the very top of
the field simply by arranging for her work to be displayed. Moreover, the statute and regulations
require the petitioner to demonstrate "sustained national or international acclaim" in her field of
endeavor. Section 203(b)(1)(A) of the Act; 8 C.F.R. § 204.5(h)(3). Aside from the petitioner's solo
exhibition in 2006 at the Borges Cultural Center, the petitioner has not submitted evidence showing
that her works have regularly been displayed at significant national or international arts venues, as
opposed to exhibits in Washington, D.C. connected to her employment at Inter-American
Development Bank, organized to support local charitable causes, or intended to promote emerging
Latin American artists. Regarding the petitioner's exhibits at the Argentine Embassy, we note Mr.
Chuburu's statement that the petitioner worked there as a curator. Further, there is no indication that
the petitioner's works have often been exhibited along side those of artists who enjoy national or
international reputations. The evidence submitted by the petitioner for 8 C.F.R. § 204.5(h)(vii) is not
sufficient to demonstrate a level of distinction that sets her art exhibitions apart from those of most
other artists in her field nationally or internationally.

Beyond the categories of evidence at 8 C.F.R. § 204.5(h)(3), the petitioner submitted several letters
of support, many of which have already been addressed. While reference letters can provide useful
information about an alien's qualifications or help in assigning weight to certain evidence, such letters
do not equate to extensive evidence of the alien's achievements and recognition as required by the
statute and regulations. The nonexistence of required evidence creates a presumption of ineligibility.
8 C.F.R. § 103.2(b)(2)(i). The classification sought requires "extensive documentation" of sustained
national or international acclaim. See section 203(b)(1)(A)(i) of the Act, 8 U.S.C.
§ 1153(b)(1)(A)(i), and 8 C.F.R. § 204.5(h)(3). The commentary for the proposed regulations
implementing the statute provide that the "intent of Congress that a very high standard be set for aliens
of extraordinary ability is reflected in this regulation by requiring the petitioner to present more
extensive documentation than that required" for lesser classifications. 56 Fed. Reg. 30703, 30704 (July
5, 1991). Primary evidence of achievements and recognition is of far greater probative value than
opinion statements from individuals selected by the petitioner.

Jack Rasmussen states that he has worked with the petitioner since May 2008, "both as an artist and as a

curator of art." He further states: "[The petitioner] is an exceptionally gifted visual artist. . . . Not only
would she benefit from continuing to create beauty in the United States, but the United States would
benefit from her continued contributions to our cultural life. The quality and originality of her gifts are
not replaceable."

hool of Art, George Mason University, states:

I came in contact with the petitioner during one of her exhibitions at the Mexican Cultural
Institute in Washington, DC. I was very impressed by her art piece "Human Settlement" where
I found the idea of Diaspora/Migration perfectly presented. . . . I found [the petitioner's] work
original and unique. . . . [The petitioner] is a skillful artist always associated with deeply [sic]
reflection on the subject.
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* * *

In May 2009 I had the pleasure to work with [the petitioner] who planned and coordinated one
of my exhibitions at the World Bank in Washington DC. . . . I found [the petitioner] to be a
talented and professional Artist and Curator with a great sense of aesthetic [sic] and
commitments to the artists and the arts.

states that he worked with the petitioner during his tenure as Resident Stage Director for
Musica Aperta's multi-media piece entitled "Three Preludes to a Finale." He further states:

Obviously, artists are unique individuals, each with a voice very specific to them, each making a
statement with their work that is different and distinct from the work of other artists around
them. [The petitioner] is just such a unique artist, whose willingness to challenge herself and
push the limits of what she knows is equaled by a skill-set honed by years of rigorous training
and dedicated work.

The above letters are all from the petitioner's artistic collaborators in the Washington, D.C.
metropolitan area. While such letters are important in providing details about the petitioner's role in
various projects, they cannot by themselves establish the petitioner's acclaim beyond her circle of
immediate acquaintances.

The preceding references speak admirably of the petitioner's talents as an artist and curator, but their
comments do not establish that she has sustained national or international acclaim at the very top of
her field. The opinions of experts in the field, while not without weight, cannot form the cornerstone
of a successful extraordinary ability claim. USCIS may, in its discretion, use as advisory opinions
statements submitted as expert testimony. See Matter of Caron International, 19 I&N Dec. 791, 795
(Commr. 1988). USCIS is ultimately responsible for making the final determination regarding an
alien's eligibility for the benefit sought. Id. The submission of letters from experts supporting the
petition is not presumptive evidence of eligibility; USCIS may evaluate the content of those letters
as to whether they support the alien's eligibility. See id. at 795-796; see also Matter of V-K-, 24
I&N Dec. 500, n.2 (BIA 2008) (noting that expert opinion testimony does not purport to be evidence
as to "fact"). Thus, the content of the experts' statements and how they became aware of the
petitioner's reputation are important considerations. Even when written by independent experts,
letters solicited by an alien in support of an immigration petition are of less weight than preexisting,
independent evidence of achievements and recognition that one would expect of a visual artist and
curator who has sustained national or international acclaim.

While the petitioner has earned the respect and admiration of her references, the evidence of record
falls short of demonstrating her sustained national or international acclaim as a visual artist or
curator. The conclusion we reach by considering the evidence to meet each criterion at 8 C.F.R.
§ 204.5(h)(3) separately is consistent with a review of the evidence in the aggregate. Even in the
aggregate, the evidence does not distinguish the petitioner as one of the small percentage who has
risen to the very top of the field of endeavor. 8 C.F.R. § 204.5(h)(2).
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III. Conclusion

Review of the record does not establish that the petitioner has distinguished herself to such an extent
that she may be said to have achieved sustained national or international acclaim or to be within the
small percentage at the very top of her field. The evidence is not persuasive that the petitioner's
achievements set her significantly above almost all others in her field at a national or international
level. Therefore, the petitioner has not established eligibility pursuant to section 203(b)(1)(A) of the
Act and the petition may not be approved.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, aff'd, 345
F.3d at 683; see also Soltane v. DOJ, 381 F.3d at 145 (noting that the AAO conducts appellate
review on a de novo basis).

The petition will be denied for the above stated reasons, with each considered as an independent and
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here,
that burden has not been met.

ORDER: The appeal is dismissed.


