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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant visa 
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a university. It seeks to classify the beneficiary as an outstanding researcher pursuant 
to section 203(b)(I)(B) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(l)(B). 
The petitioner seeks to employ the beneficiary permanently in the United States as a research assistant 
professor. The director determined that the petitioner had not established that the beneficiary had 
attained the outstanding level of achievement required for classification as an outstanding researcher. 

On appeal, counsel submits a brief and additional evidence. For the reasons discussed below, we 
uphold the director's ultimate determination that the petitioner has not established the beneficiary's 
eligibility for the classification sought. 

Specifically, when we simply "count" the evidence submitted, the petitioner has submitted qualifying 
evidence under two of the regulatory criteria as required, judging the work of others and scholarly 
articles pursuant to 8 C.F.R. §§ 204.5(i)(3)(i)(D) and (F). As explained in our final merits 
determination, however, much of the evidence that technically qualifies under these criteria reflects 
routine duties or accomplishments in the field that do not, as of the date of filing, set the beneficiary 
apart in the academic community through eminence and distinction based on international 
recognition, the purpose of the regulatory criteria. I Employment-Based Immi[?rants. 56 Fed. Reg. 
30703,30705 (proposed July 5,1991) (enacted 56 Fed. Reg. 60897 (Nov. 29,1991)). 

Beyond the decision of the director, the petitioner failed to submit required initial evidence, namely the 
job offer issued by the petitioner to the beneficiary. An application or petition that fails to comply 
with the technical requirements of the law may be denied by the AAO even if the Service Center 
does not identify all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v, 
United States, 229 F. Supp, 2d 1025, 1043 (E.D. Cal. 2001), a!J'd, 345 F.3d 683 (9th Cir. 2003); see 
also Soltane v. DO}, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate 
review on a de novo basis). 

I. Law 

Section 203(b) of the Act states, in pertinent part, that: 

(l) Priority workers, -- Visas shall first be made available, . , to qualified immigrants who are 
aliens described in any of the following subparagraphs (A) through (C): 

* * * 

t The legal authority for this two-step analysis will be discussed at length below. 
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(B) Outstanding professors and researchers. -- An alien is described in this subparagraph 
if --

(i) the alien is recognized internationally as outstanding in a specific 
academic area, 

(ii) the alien has at least 3 years of experience in teaching or research in the 
academic area, and 

(iii) the alien seeks to enter the United States --

(I) for a tenured position (or tenure-track position) within a 
university or institution of higher education to teach in the 
academic area, 

(II) for a comparable position with a university or institution of 
higher education to conduct research in the area, or 

(Ill) for a comparable position to conduct research in the area 
with a department, division, or institute of a private employer, if 
the department, division, or institute employs at least 3 persons 
full-time in research activities and has achieved documented 
accomplishments in an academic field. 

The regulation at 8 C.F.R. § 204.5(i)(3) states that a petition for an outstanding professor or researcher 
must be accompanied by: 

(ii) Evidence that the alien has at least three years of experience in teaching and/or 
research in the academic field. Experience in teaching or research while working on an 
advanced degree will only be acceptable if the alien has acquired the degree, and if the 
teaching duties were such that he or she had full responsibility for the class taught or if 
the research conducted toward the degree has been recognized within the academic field 
as outstanding. Evidence of teaching and/or research experience shall be in the form of 
letter(s) from current or former employer(s) and shall include the name, address, and 
title of the writer, and a specific description of the duties performed by the alien. 

This petition was filed on June 16,2010 to classify the beneficiary as an outstanding researcher in the 
field(s) of pharmacology and/or neuroscience. Therefore, the petitioner must establish that the 
beneficiary had at least three years of teaching and/or research experience in the field as of that date, 
and that the bcncficiary's work has been recognized internationally within the field as outstanding. The 
beneficiary received her Ph.D. on December 15,2007, less than three years prior to the filing of the 
petition. If the petitioner intends to include any teaching or research experience gained while the 
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beneficiary was pursuing her Ph.D., the petitioner must establish that any teaching experience while a 
doctoral student included full responsibility for the class taught or that the academic field recognizes 
the beneficiary's doctoral research as outstanding. The record contains no evidence of teaching 
experience while the beneficiary was a doctoral student. Thus, in addition to demonstrating that the 
beneficiary is internationally recognized as outstanding, the petitioner must also demonstrate that the 
academic community recognizes the beneficiary's doctoral research specifically as outstanding. 

The regulation at 8 C.F.R. § 204.5(i)(3)(i) states that a petition for an outstanding professor or 
researcher must be accompanied by "I e ]vidence that the professor or researcher is recognized 
internationally as outstanding in the academic field specified in the petition." The regulation lists the 
following six criteria, of which the beneficiary must submit evidence qualifying under at least two. 

(A) Documentation of the alien's receipt of major prizes or awards for outstanding 
achievement in the academic field; 

(8) Documentation of the alien's membership in associations in the academic field 
which require outstanding achievements of their members; 

(C) Published material in professional publications written by others about the alien's 
work in the academic field. Such material shall include the title, date, and author of the 
material, and any necessary translation; 

(D) Evidence of the alien's participation, either individually or on a panel. as the judge 
of the work of others in the same or an allied academic field; 

(E) Evidence of the alien's original scientific or scholarly research contributions to the 
academic field; or 

(F) Evidence of the alien's authorship of scholarly books or atticles (in scholarly 
journals with international circulation) in the academic field. 

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a 
petition filed under a similar classification set forth at section 203(b)(1)(A) of the Act. Kazarian v. 
USc/S, 596 F.3d 1115 (9th Cir. 2010). Although the court upheld the AAO's decision to deny the 
petition, the court took issue with the AAO's evaluation of evidence submitted to meet a given 
evidentiary criterion. With respect to the criteria at 8 C.F.R. § 204.5(h)(3)(iv) and (vi), the court 
concluded that while U.S. Citizenship and Immigration Services (USerS) may have raised legitimate 
concerns about the significance of the evidence submitted to meet those two criteria, those concerns 
should have been raised in a subsequent "final merits determination." [d. at 1121-22. 



The court stated that the AAO's evaluation rested on an improper understanding of the regulations? 
Instead of parsing the significance of evidence as patt of the initial inquiry, the court stated that "the 
proper procedure is to count the types of evidence provided (which the AAO did)," and if the petitioner 
failed to submit sufficient evidence, "the proper conclusion is that the applicant has failed to satisfy the 
regulatory requirement of three types of evidence (as the AAO concluded)." Id. at 1122 (citing to 
8 C.F.R. § 204.5(h)(3)). The court also explained the "final merits determination" as the corollary to 

this procedure: 

If a petitioner has submitted the requisite evidence, USCIS determines whether the 
evidence demonstrates both a "level of expertise indicating that the individual is one of 
that small percentage who have risen to the very top of thel ir J field of endeavor," 
8 C.F.R. § 204.5(h)(2), and "that the alien has sustained national or international 
acclaim and that his or her achievements have been recognized in the field of expertise." 
8 C.F.R. § 204.5(h)(3). Only aliens whose achievements have garnered "sustained 
national or international acclaim" are eligible for an "extraordinary ability" visa. 
8 U.S.c. § 1153(b)(l)(A)(i). 

Id. at 1119-20. 

Thus, Kazarian sets forth a two-pm approach where the evidence is first counted and then considered 
in the context of a final merits determination.) While involving a different classification than the one at 
issue in this matter, the similarity of the two classifications makes the court's reasoning persuasive to 
the classification sought in this matter. In reviewing Service Center decisions, the AAO will apply the 
test set forth in Kazarian. As the AAO maintains de novo review, the AAO will conduct a new 
analysis if the director reached his or her conclusion by using a one-step analysis rather than the two
step analysis dictated by the Kazarian court. See 8 C.F.R. 103.3(a)(l)(iv); So/tane, 381 F.3d at 145; 
Spencer Enterprises, Inc., 229 F. Supp. 2d at 1043, a{rd, 345 F.3d at 683 (recognizing the AAO's de 

novo authority). 

II. Analysis 

A. Evidentiary Criteria4 

2 Specifically. the court stated that the AAO had unilaterally imposed novel substantive or evidentiary 
requirements beyond those set forth in the regulations at 8 C.F.R. § 204.5(h)(3)(iv) (comparable to 8 C.F.R. 
§ 204.5(i)(3)(i)(D» and 8 C.F.R. § 204.5(h)(3)(vi) (comparable to 8 C.F.R. § 204.5(i)(3)(i)(F». 
1 The classification at issue in Kazarian, section 203(b)(I)(A) of the Act, requires qualifying evidence under 
three criteria whereas the classification at issue in this matter, section 203(b)( I )(B) of the Act, requires 
qualifying evidence under only two criteria. 
4 Thc petitioner does not claim to meet or submit evidence relating to the regulatory categories of evidence 
not discussed in this decision. 



Documentation of'the alien's membership in associations in the academic field which require 
outstanding achievements of their members 

The petitioner submitted evidence of the beneficiary's "Postdoc" membership in the Society for 
Neuroscience (SFN). The petitioner also submitted evidence that membership applicants must submit 
recommendations from two SFN members and curriculum vitae. According to the plain language of 
the regulation at 8 C.F.R. § 204.5(i)(3)(i)(B), the issue is not whether documents evidencing 
participation in the field must be submitted to support an application, but the actual membership 
requirements. The petitioner also submitted evidence that regular membership is open to "I a Iny person 
who has done research relating to the neurosciences." 

to the director's request for additional evidence, the petitioner submitted a letter from I 
a professor at the petitioning university and a coauthor of the beneficiary. 

e""f;rrr<' that he recommended the beneficiary for membership in SFN and asserts that SFN 
"is open only to research in basic or clinical research that relates to any aspect of the 
discipline of neuroscience." further asserts that are admitted as 
"student" members. The petltloner a letter from of SFN's 
Membership and Marketing Department. that the society's bylaws "define Regular 
Post-Doc members as: 'Any scientific worker who has done research relating to the neurosciences.'" 
She also confirms that membership applicants must submit a current curriculum vitae and bibliography 
and sponsorship from two SFN members. Finally, she confirms the beneficiary's membership in SFN 
and discusses SFN's mission. 

On appeal, counsel notes that membership in SFN "requires more than just paying dues and filling out 
an application. It requires the submission of a resume and sponsorship by two members of the society." 
Counsel is not persuasive. The regulation at 8 C.F.R. § 204.5(i)(3)(i)(B) expressly requires evidence of 
membership in associations that require outstanding achievements of their members. Not every 
membership requirement other than the payment of dues is an outstanding achievement. The mere 
submission of a curriculum vitae, bibliography and recommendations from two SFN members (who 
clearly can be close collaborators of the applicant) are not outstanding achievements. According to the 
plain language of the regulation at 8 C.F.R. § 204.5(i)(3)(i)(B), at issue are the requirements for 
membership, not the paperwork that must be filed. As stated above, the society is open to anyone 
conducting research in the field. We are not persuaded that conducting research in the field IS an 
outstanding achievement in the field. 

Moreover, not all of the criteria at 8 C.F.R. § 204.5(i)(3)(i) are worded in the plural. Specifically, the 
regulation at 8 C.F.R. § 204.5(i)(3)(i)(D) only requires service on a single judging panel. Moreover, 
when the regulation at 8 C.F.R. § 204.5(i) wishes to include the singular within the plural, it expressly 
does so as when it states at 8 C.F.R. § 204.S(i)(3)(ii) that evidence of experience must be in the form of 
"letter(s)." Thus, we can infer that the plural in any regulatory criterion has meaning. In a different 



context, federal courts have upheld USCIS' ability to interpret significance from whether the singular 
or plural is used in a regulation.s The petitioner has documented only a single membership. 

In light of the above, the petitioner has not submitted qualifying evidence that meets the plain language 
requirements of the regulation at 8 C.F.R. § 204.5(i)(3)(i)(B). 

Published material in prof'essional publications written by others about the alien's work in the 
academic field. Such material shall include the title, date, and author of'the material, and any 
necessary translation 

Counsel did not initially assert that the petitioner was submitting qualifying evidence under 8 C.F.R. 
§ 204.5(i)(3)(i)(C). In response to the director's request for additional evidence, the petitioner 
submitted a commentary in Pain previewing the petitioner's article in that issue. The date of the issue 
is "xxx" 20 I 0, suggesting that it had yet to be published even as of the date of the petitioner's response. 
The director compared the commentary with a citation and concluded that it was insufficient to meet 
the requirements set forth at 8 C.F.R. § 204.5(i)(3)(i)(C). Counsel does not challenge this conclusion 
on appea!. 

The petitioner must establish the beneficiary's eligibility as of the date of filing. See 8 C.F.R. 
§§ 103.2(b)(l), (12); Matter (!f' Katigbak, 14 I&N Dec. 45, 49 (Reg'!. Comm'r. 1971). Thus, we cannot 
"consider facts that come into being only subsequent to the filing of a petition." Matter oflzwnmi. 
22 I&N Dec. 169, 175-76 (Comm'r. 1998) (citing Matter of' Bardollille, 18 I&N Dec. 114 (BIA 
1981). As stated above, a review of both the beneficiary's article in Pain and the commentary does 
not reveal a publication date prior to the date of filing on June 16,2010. 

In light of the above, the petitioner has not submitted qualifying evidence predating the filing of the 
petition that meets the plain language requirements of the regulation at 8 C.F.R. § 204.5(i)(3)(i)(C). 

Evidence ()f'the alien's participation, either individually or on a panel, as the judge of'the work 
()f' others in the same or an allied academic field 

The petitioner submitted evidence that the beneficiary has reviewed manuscripts for Spine and Lif'e 
Sciences. In response to the director's request for additional evidence, the peti tioner also submitted 
an email from "Research Signpost Transworld Research Network" inviting the beneficiary to 
participate "as an Editor of a Review Book, or a Monograph or an Online Book either alone or with 
colleagues as co-editors andlor co-authors in any aspect or topic of YOUR choice." The email states 
that the manuscripts will be published as electronically once received, making no reference to 
publisher critique or peer review. The email further notes that the publisher will charge $699 for 

'See Maramjaya v. USC/S, Civ. Act. No. 06-2158 (RCL) at 12 (DC. Cir. March 26, 20(8); Snapnames.com 
Inc. v. Cher/off, 2006 WL 3491005 at *10 (D. Or. Nov. 30, 2(06) (upholding an interpretation that the 
regulatory requirement for "a" bachelor's degree or "a" foreign equivalent degree at 8 C.F.R. § 204.5(1)(2) 
requires a single degree rather than a combination of academic credentials). 



books up to ISO pages and send two hard copies to the author. The above information is consistent 
with a vanity press. Moreover, we note that the end of the email includes an "UNSUBSCRIBE" 
link, suggesting that it is a mass mailing. 

The director noted that peer review is routine in the sciences. On appeal, counsel asserts that the 
director went beyond the plain language of the regulation at 8 C.F.R. § 204.S(i)(3)(i)(O). We concur 
insofar that it is inappropriate at this stage in the adjudication to review the nature of the 
beneficiary's judging experience. 

The record contains no evidence that the beneficiary had actually edited a book as of the date of 
filing. The evidence of manuscript reviews, however, qualifies under the plain language of the 
criterion set forth at 8 C.F.R. § 204.S(i)(3)(i)(O). 

Evidence of'the alien's original scientific or scholarly research contrihutions to the academic 

field. 

The plain language of the regulation at 8 C.F.R. § 204.S(i)(3 )(i)(E) does not require that the 
beneficiary's contributions themselves be internationally recognized as outstanding. That said, the 
plain language of the regulation does not simply require original research, but original "research 
contributions." Had the regulation contemplated merely the submission of original research, it would 
have said so, and not have included the extra word "contributions." Moreover, the plain language of 
the regulation requires that the contributions be "to the academic field" rather than an individual 
laboratory or institution. Finally, as stated above, because the petitioner has not demonstrated that the 
beneficiary had, as of the date of filing, three years of postdoctoral experience, the petitioner must 
demonstrate that the academic field as a whole recognizes the beneficiary's doctoral research as 
outstanding if USCIS is to consider that research experience toward the necessary three years of 
experience. 

The petitioner submitted evidence that, as of the date of filing, the beneficiary had authored three 
published scholarly articles and eight abstracts and had presented her work as a poster presentation. 
The beneficiary had also authored book chapters that were under review. As they had not been 
published as of the date of filing, we cannot conclude that this work had had the potential to contribute 
to the field as of that date. 

Regarding the beneficiary's published articles and abstracts, the regulations include a separate criterion 
for scholarly articles at 8 C.F.R. § 204.S(i)(3)(i)(F). If the regulations are to be interpreted with any 
logic, it must be presumed that the regulatiou views contributions as a separate evidentiary requirement 
from scholarly articles. Moreover, one of the beneficiary's articles is a review article. A review article, 
while scholarly pursuant to 8 C.F.R. § 204.S(i)(3)(i)(F), does not report original research contributions 
of the author and, thus, cannot be considered under 8 C.F.R. § 204.S(i)(3)(i)(E). 
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The petitioner submitted evidence of two citations predating the filing of the petition and a single 
citation postdating the filing of the petition. While the minimal number of citations does not preclude a 
finding that the beneficiary has made an original contribution to the field, such a low number does not 
independently support such a finding. Thus, we must look beyond the beneficiary's publication and 
citation record. 

_ a professor at~ng university, confirms that the beneficiary completed her 
Ph.D. research in his laboratory. -'-states that the petitioner's doctoral research "was focused 
on mechanisms of chronic pancreatitis-induced pain, specifically on the role of pro-intlammatory 
mediators in such a pain." '--discusses the skills and experience the beneficiary gained in his 
laboratory. At issue, however, is whether ~ary made original contributions to the field of 
pharmacology or neuroscience as a whole. _discusses the beneficiary's study on the role of 
interleukin-6 in pancreatitis-induced pain which the beneficiary present~nferences. As of 
the date of filing, the beneficiary's article on this subject was "in press." _concludes that the 
"unexpected and unprecedented results of this study demonstrate the importance and impact of her 
discoveries in managing pain in such a debilitating disease as chronic pancreatitis." He does not, 
however, explain how the beneficiary's results are impacting current research on or treatments for 
pancreatitis. 

.i2:'.lIess()r at the petitioning university and director of the university's Center for 
confirms that the beneficiary joined the center in 2008. While _asserts 

that the center is the only place conducting the type of research the beneficiary is perfOlming, at issue is 
whether that research has contributed to the beneficiary's field as a whole. _asserts that the 
beneficiary developed "a novel and innovative methods [si~asure pain at the genomic and 
proteomic level and through the use of an algometer." While~sserts that the beneficiary "will 
compare" the results of these measures, he does not suggest that the beneficiary's methods for 
measuring pain are already being applied or even considered beyond the petitioning university . 

... next discusses the beneficiary's involvement in the isolation of "islet cells to treat diabetes and 
pancreatitis." _ confirms that the beneficiary is the key person for this task and is "one of only 
the handful of people in the world who has the training and expeltise to peltorm this procedure in 
patients." The issue of whether similarly-trained workers are available in the United States, however, 
is an issue under the jurisdiction of the Department of Labor. New York State Dej?'f ()( TrallSp., 
22 I&N Dec. 215,221 (Comm'r. 1998). The issue for this criterion is not the beneficiary'S value or 
contributions to her employer but whether she has made original contributions to the field as a 
whole. 

Finally,..-discusses the comprehensive website the beneficiary designed for the petitioner's 
patients and their families. While'" asserts that this website has communicated the petitioner's 
comprehensive services to the public worldwide, he does not explain how this work is either original or 
how it has contributed to the beneficiary's fields of pharmacology or neuroscience. 



, a Regents Professor at the petitioning university, characterizes the beneficiary's 
finding that antagonizing .can achieve a degree of pain relief for pancreatitis is comparable to 
opioids as a "major breakthrough," Rather than supporting this general assertion with examples of 
other research institutions confirming these results or pharmaceutical companies applying these results, 
however,_merely speculates that this study "will have a tremendous impact on the entire field 
of pain research in both academia as well as [the] pharmaceutical industry," Significantly,"
concludes earlier in his letter only that the beneficiary "has an excellent academic record and has been 
embarking on a promising academic career." 

a research assistant professor at the petitioning university, asserts that the 
beneficiary's _ plays a major role not only in chronic pancreatitis pain but also 
neuropathic pain induced by nerve injury and diabetes has "opened new avenues for creation of novel 
therapeutics for management of such a pain," .-does not identify any research laboratory 
pursuing such therapeutics based on the beneficiary's work, 

at pharmaceutical companies. 
a research scientist o«,>rt< that he has known the beneficiary for seven years 

but does not explain their connection, 
discussed above but does not suggest 
beneficiary's research findings, 

praises the beneficiary's research 
'. pursuing pain treatments based on the 

a medical pr~at confirms meeting the 
at a sCIentific meeting. _ notes that the beneficiary collaboratcd with thc 

"world renowned Scripps Institute" and asserts that the beneficiary's findings "are of great inter~ 
~aceutical industry." . y conclusory assertions." _ 
_ does not suggest that . pursuing treatments based on the 
beneficiary's work or even that it is considering 

~ a senior research investigator at Harvard Medical School, affirms that he has never 
~eneficiary but "met with her to discuss important topics in modem 

neurobiology and neurochemistry, namely chronic pain." asserts that the beneficiary'S 
finding "lead to the development of a completely novel class of analgesic drugs, namely, orally 
available.·cceptor antagonists for the treatment of several chronic pain conditions." No other 
reference suggests that the beneficiary or anyone else has actually developed pain medication based on 
the beneficiary's findings, which had been as conferences and accepted for publication 
as of the date of filing. Significantly, not identify a pharmaceutical company that has 
developed these drugs based on the beneficiary's work or a clinic or hospital that is now using them for 
treatment of chronic pain based on the beneficiary's work. 

"See 1756, Inc. v. The Attorney General of the United States, 745 F. Supp. 9,15 (D.C. Disl. 1990). 
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The Board of Immigration Appeals (the Board) has held that testimony should not be disregarded 
simply because it is "self-serving." See, e.g., Matter of S-A-, 22 I&N Dec. 1328, 1332 (BIA 2000) 
(citing cases). The Board also held, however: "We not only encourage, but require the introduction 
of corroborative testimonial and documentary evidence, where available." ld. If testimonial 
evidence lacks specificity, detail, or credibility, there is a greater need for the petitioner to submit 
corroborative evidence. Matter of Y-B-, 21 I&N Dec. 1136 (BIA 1998). 

The opinions of experts in the field are not without weight and have been considcred above. USCIS 
may, in its discretion, use as advisory opinions statements submitted as expert testimony. See Malter 
of Caron International, 19 I&N Dec. 791, 795 (Comm'r. 1988). However, USClS is ultimately 
responsible for making the final determination regarding an alien's eligibility for the benefit sought. 
ld. The submission of letters from experts supporting the petition is not presumptive evidence of 
eligibility; uscrs may, as we have done above, evaluate the content of those letters as to whether 
they support the alien's eligibility. See id. at 795; see also Matter of V-K-, 24 I&N Dec. 500, n.2 
(BIA 2008) (noting that expert opinion testimony does not purport to be evidence as to "fact"). 
USCIS may even give less weight to an opinion that is not corroborated, in accord with other 
information or is in any way questionable. ld. at 795; see also Matter of Softiei, 22 I&N Dec. 158, 
165 (Comm'r. 1998) (citing Matter of Treasure Cr(1fi of Calif()rnia, 14 I&N Dec. 190 (Reg'1. 
Comm'r. 1972)). 

The letters considered above primarily contain bare assertions of widespread recognition and vague 
claims of contributions without specifically identifying contributions and providing specific 
examples of how those contributions have influenced the field. Merely repeating the language of the 
statute or regulations docs not satisfy the petitioner's burden of proor,7 While the petitioner 
submitted two independent letters these letters do not suggest the authors have applied the 
beneficiary's work. The petitioner also failed to submit sufficient corroborating evidence in 
existence prior to the preparation of the petition, which could have bolstered the weight of the 
reference letters. 

In light of the above, the petitioner has not submitted qualifying evidence that meets the plain language 
requirements of the regulation at 8 C.F.R. § 204.5(i)(3)(i)(E). 

Evidence of the alien's authorship of scholarly hooks or articles (in scholarly journals with 
international circulation) in the academic field. 

As stated above, the petitioner submitted three articles the beneficiary authored and eight abstracts. As 
noted by counsel on appeal, the requirements set forth at 8 C.F.R. § 204.5(i)(3)(i)(F) require only 
cvidence of the authorship of qualifying articles. Thus, the petitioner has submitted evidence that 
qualifies under 8 C.F.R. § 204.5(i)(3)(i)(F). 

7 Fedin Bros. Co., LId. v. Sava, 724 F. Supp. 1103, 1108 (E.D.NY. 1989), afJ'd, 905 F. 2d 41 (ld. Cir. 1990): 
Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). Similarly, USCIS need not accept 
primarily conclusory assertions. 1756, Inc., 745 F. Supp. at 15. 



In light of the above, the petitioner has submitted evidence that meets two of the criteria that must be 
satisfied to establish the minimum eligibility requirements for this classification. Specifically the 
petitioner submitted evidence to meet the criteria set forth at 8 C.F.R. §§ 204.5(i)(3)(i)(D) and (F). The 
next step, however, is a final merits determination that considers whether the evidence is consistent 
with the statntory standard in this matter, international recognition as outstanding. Section 
203(b)(I)(B)(i) of the Act. 

B. Fillal Merits Determination 

It is important to note at the outset that the controlling purpose of the regulation is to establish 
international recognition, and any evidence submitted to meet these criteria must therefore be to some 
extent indicative of international recognition. More specifically, outstanding professors and 
researchers should stand apart in the academic community through eminence and distinction based 
on international recognition. The regulation at issue provides criteria to be used in evaluating 
whether a professor or researcher is deemed outstanding. Employmel1l-Based Immigrants, 56 Fed. 
Reg. 30703, 30705 (proposed July 5,1991) (enacted 56 Fed. Reg. 60897 (Nov. 29,1991)). 

The nature of the beneficiary's judging experience is a relevant consideration as to whether the 
evidence is indicative of the beneficiary's recognition beyond his own circle of coli 
Kazarian, 596 F. 3d at 1122. In response to the director's request for additional evid<~nce. 
in his role as Executive Editor-in-Chief of Life Sciences, recognizes the beneficiary's participation as a 
reviewer for that journal and asserts that reviewers "are chosen from scientists who are familiar with 
the topic of the article and who have achieved recognition in the field for and 
ingenuity." As discussed above, ~as the beneficiary's Ph.D. advisor. not 
support the implication that Life Sciences has a small, elite group of reviewers by providing the number 
of reviewers thejournal utilizes annually. 

The director concluded that peer review is routine in the sciences. On appeal, counsel characterizes the 
director's analysis as concluding that "anyone can be a reviewer." which counsel labels as "absurd." 
Counsel submits evidence regarding the importance of peer review as a concept. 

At issue is not whether "anyone" can review a science manuscript but whether doing so is indicative of 
eminence, distinction and international recognition as outstanding. We do not contest that peer review 
is an important means of maintaining scientific quality in science journals. Nothing in the record. 
however, suggests that peer review of the large number of scientific manuscripts submitted for 
consideration for publication could be accomplished by a select group of internationally recognized 
experts. Notably, the material the petitioner submitted from i1ttp:!/science.howstLiITworks.com on 
appeal states: 

The "peer" in peer review means that the scientist in question will submit his work to 
other experts in the field. In other words, if the scientist is a biologist studying the 



Page 13 

migration of a particular bird, he will submit that research to colleagues who have 
sufficient knowledge of birds and bird migration to give a thorough and proper 
evaluation .... Reviewers aren't the ultimate arbiters about whether research should be 
funded or published, but their comments inform the decision makers. 

Thus, an "expert" includes not only those with eminence, distinction and international recognition as 
outstanding but includes anyone with "sufficient knowledge" of the area to make an educated review. 

Further, the record establishes that_is the 
requests to review manuscripts initiated by the beneficiary's own advisor or mentor cannot rlp~cm 
the beneficiary's recognition beyond his colleagues. 

Finally, as stated above, the beneficiary did not actually edit a book as of the date of filing. Moreover, 
as discussed above, the email inviting him to edit a book or monograph appears to be a mass mailing 
from a vanity press. This evidence is not indicative of or consistent with eminence, distinction or 
international recognition as outstanding. 

Without evidence that sets the beneficiary apart from others in his field, such as evidence that he has 
reviewed manuscripts for a journal that credits a small, elite group of referees, received independent 
requests from a substantial number of journals, or served in an editorial position for a distinguished 
journal, we cannot conclude that the beneficiary's judging experience is indicative of or consistent 
with international recognition. 

Regarding the beneficiary's original research, as stated above, it does not appear to rise to the level of a 
contribution to the academic field as a whole. Demonstrating that the beneficiary's work was 
"original" in that it did not merely duplicate prior research is not useful in setting the beneficiary apart 
in the academic community through eminence and distinction based on international recognition. 56 
Fed. Reg. at 30705. Research work that is unoriginal would be unlikely to secure the beneficiary a 
master's degree, let alone classification as an outstanding researcher. To argue that all original research 
is, by definition, "outstanding" is to weaken that adjective beyond any useful meaning, and to presume 
that most research is "unoriginal." 

While the beneficiary has published articles, the Department of Labor's Occupational Outlook 
Handbook, (accessed at www.bls.gov/oco on March 3, 20 II and incorporated into the record of 
proceedings), provides information about the nature of employment as a postsecondary teacher 
(professor) and the requirements for such a position. See www.bls.gov/oc0/ocos()()6.htm. The 
handbook expressly states that faculty members are pressured to perform research and publish thcir 
work and that the professor's research record is a consideration for tenure. Moreover, the doctoral 
programs training students for faculty positions require a dissertation, or written rep0l1 on original 
research. /d. Further, the OOH states specifically with respect to the biological sciences that a "solid 
rccord of published research is essential in obtaining a permanent position performing basic research, 
especially for those seeking a permanent college or university faculty position." See 
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www.bls.gov/oc0/ocos047.htm.This information reveals that original published research, whether 
arising from research at a university or private employer, does not set the researcher apart from faculty 
in that researcher's field. 

Moreover, the beneficiary's citation history is a relevant consideration as to whether the evidence is 
indicative of the beneficiary's recognition beyond his own circle of collaborators. See Kazarian, 
596 F. 3d at 1122. The record contains no evidence that the beneficiary's aI1icles have been even 
moderately cited or other comparable evidence that demonstrates the beneficiary's publication record is 
consistent with international recognition. 

Finally, while not discussed under the criteria above, we acknowledge the submission of an invitation 
to attend a conference in Singapore. As with the invitation to edit a book or monograph, the email ends 
with the notation that the recipient can remove herself from the mailing list if she does not wish to 
receive such invitations. This invitation, which appears to be another mass mailing, is not indicative of 
or consistent with international recognition as outstanding. 

In light of the above, our final merits determination reveals that the beneficiary's qualifying evidence, 
participating in the widespread peer review process and publishing articles and book chapters that have 
not garnered even moderate citations or other response in the academic field, does not set the 
beneficiary apart in the academic community through eminence and distinction based on international 
recognition, the purpose of the regulatory criteria. 56 Fed. Reg. at 30705. 

III. International Recognition - Conclusion 

The petitioner has shown that the beneficiary is a talented and prolific researcher, who has won the 
respect of her collaborators, employers, and mentors, while securing some degree of international 
exposure for his work. The record, however, stops short of elevating the beneficiary to the level of an 
alien who is internationally recognized as an outstanding researcher or professor. Therefore, the 
petitioner has not established that the beneficiary is qualified for the benefit sought. 

IV. Job Offer 

The regulation at 8 C.F.R. § 204.5(i)(3)(iii) provides that a petition must be accompanied by: 

An ()/fer of employment from a prospective United States employer. A labor 
certification is not required for this classification. The offer of employment shall be in 
the form of a letter from: 

(A) A United States university or institution of higher learning oftering the alien 
a tenured or tenure-track teaching position in the alien's academic field; 
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(B) A United States university or institution of higher leaming offerinR the alien 
a permanent research position in the alien's academic field; or 

(C) A department, division, or institute of a private employer offering the alien a 
permanent research position in the alien's academic field. The department, 
division, or institute must demonstrate that it employs at least three persons full
time in research posItions, and that it has achieved documented 
accomplishments in an academic field. 

(Emphasis added.) Black's Law Dictionary 1189 (9th ed. 2009) defines "offer" as "the act or an 
instance of presenting something for acceptance" or "a display of willingness to enter into a contract 
on specified terms, made in a way that would lead a reasonable person to understand that an 
acceptance, having been sought, will result in a binding contract" and defines "offeree" as "10 Inc to 
whom an offer is made." In addition, Black's Law Diclionarv defines "offeror" as "10 Ine who makes 
an offer." Jd. at 1190. 

In light of the above, we concur with the director that the ordinary meaning of an "offer" requires that it 
be made to the offeree, not a third party. As such, regulatory language requiring that the offer be made 
"to the beneficiary" would simply be redundant. Thus, a letter addressed to USCIS affirming the 
beneficiary's employment is not ajob offer within the ordinary meaning of that phrase. 

The regulation at 8 C.F.R. § 204.5(i)(2), provides, in pel1inent pm1: 

Permanent, in reference to a research position, means either tenured. tenure track, or for 
a term of indefinite or unlimited duration, and in which the employee will ordinarily 
have an expectation of continued employment unless there is good cause for 
termination. 

On Pm1 6 of the petition, the petitioner indicated that the proposed employment was not a permanent 
pOSItion. the petitioner's' 1-140 under penalty of perjury. 
The petitioner submitted a letter from to USeIS, assel1ing that 
the beneficiary was "~ accepted a permanent full time research position ... as a Research 
Assistant Professor." __ continues that the beneficiary will begin her position at this rank 
upon obtaining lawful permanent residency. This document does not constitute a job offer from the 
petitioner to the beneficiary. 

The petitioner has not submitted the primary required initial evidence, the original job offer predating 
the filing date of the petition. In addition, the petitioner has not complied with the regulation at 
8 C.F.R. § 103.2(b)(2) regarding the submission of secondary evidence. Specifically, the petitioner has 
not demonstrated t~ob offer does not exist or is unavailable. While we do not question 
the credibility of __ counsel has not sufficiently explained why we should accept 
attestations about the terms and conditions in a document in lieu of the document itself. Without the 
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initial job offer, we cannot consider the petitioner's explanations about the teons and conditions set 
forth in that job offer. This is espe~where the beneficiary is not currently employed in the 
position being offered. Specifically,_ asserts that the beneficiary is currently employed as a 
postdoctoral fellow, the position listed on the beneficiary's curriculum vitae.x While the beneficiary 
docs not need to be employed in a peonanent job as of the date of filing, it is the petitioner's burden to 
demonstrate that it has extended such an offer as of that date by submitting the actual job offer. 

For the ahove stated reasons, considered both in sum and as separate grounds for denial, the petition 
may not be approved. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
S U.S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the appeal will be 
dismissed. 

ORDER: The appeal is dismissed. 

R The petitioner's faculty handbook states: 

All postdoctoral scholars may be appointed for one academic or fiscal year, or a portion 
thereof. Appointments may be renewed on a year-to-year basis for not more than jlJUr vears 
ajier the initial appointment. No oral or written communication made prior to or after the 
execution of a notice of appointment or acceptance of an offer letter that is inconsistent or in 
conflict with the conditions of postdoctoral service (ABOR 6- 310) shall become a part of the 
conditions of appointment. 

(Emphasis added.) ••••••••••••• Lcc1essed March 3, 2011 and incorporated 
into the record of proceeding.) 


