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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner is a fluid flow simulation software development company. It seeks to classify the 
beneficiary as an outstanding researcher pursuant to section 203(b)(1 )(8) of the Immigration and 
Nationality Act (the Act), t\ U.S.c. § 1153(b)(I)(B). The petitioner seeks to employ the beneficiary 
permanently in the United States as a "Senior Aeroacoustics Engineer." The director determined 
that the petitioner had not established that the beneficiary had attained the outstanding level of 
achievement required for classification as an outstanding researcher. 

On appeal, the petitioner submits a brief and additional evidence. For the reasons discussed below, 
the AAO upholds the director's ultimate conclusion that the petitioner has not established the 
beneficiary's eligibility for the classitication sought. 

Specifically, when we simply "count" the evidence submitted, the petJtlOner has submitted 
qualifying evidence under two of the regulatory criteria as required, judging the work of others and 
scholarly articles pursuant to t\ C.F.R. §§ 204.5(i)(3)(i)(D) and (F). As explained in our final merits 
determination, however, much of the evidence that technically qualifies under these criteria reflects 
routine duties or accomplishments in the field that do not, as of the date of filing, set the beneficiary 
apart in the academic community through eminence and distinction based on international 
recognition, the purpose of the regulatory criteria.' Employment-Based Immigrants, 56 Fed. 
Reg. 30703, 30705 (proposed July 5,1991) (enacted 56 Fed. Reg. 60897 (Nov. 29,1991». 

I. Law 

Section 203(b) of the Act states, in pertinent part, that: 

(1) Priority workers. -- Visas shall first be made available ... to qualified immigrants who 
are aliens described in any of the following subparagraphs (A) through (C): 

* * * 

(B) Outstanding professors and researchers. -- An alien is described 111 this 
subparagraph if --

(i) the alien is recognized internationally as outstanding in a specific 
academic area, 

(ii) the alien has at least 3 years of experience in teaching or research in 
the academic area, and 

J The legal authority for this two-step analysis will he discussed at length below. 
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(iii) the alien sceks to enter the United States --

(I) for a tcnured position (or tenure-track position) within a 
university or institution of higher education to teach in the 
academic area, 

(II) for a comparable position with a university or institution 
of higher education to conduct research in the area, or 

(III) for a comparable position to conduct research in the area 
with a department, division, or institute of a private employer, 
if the department, division, or institute employs at least 3 
persons full-time in research activities and has achieved 
documented accomplishments in an academic field. 

The regulation at 8 C.F.R. § 204.5(i)(3) states that a petition for an outstanding professor or 
researcher must be accompanied by: 

(ii) Evidence that the alien has at least three years of experience in teaching and/or 
research in the academic field. Experience in teaching or research while working on 
an advanced degree will only be acceptable if the alien has acquired the degree, and 
if the teaching duties were such that he or she had full responsibility for the class 
taught or if the research conducted toward the degree has been recognized within the 
academic field as outstanding. Evidence of teaching and/or research experience 
shall be in the form of letter(s) from current or former employer(s) and shall include 
the name, address, and title of the writer, and a specific description of the duties 
performed by the alien. 

This petition was filed on December 7, 200<) to classify the beneficiary as an outstanding researcher 
in mechanical and aerospace engineering. Therefore, the petitioner must establish that the 
beneficiary had at least three years of research experience in the field as of that date, and that the 
beneficiary's work has been recognized internationally within the field as outstanding. The 
beneficiary received his Ph.D. in Mechanical Engineering from the California Institute of 
Technology (CIT) in June 2007. 

The regulation at 8 C.F.R. § 204.5(i)(3)(i) states that a petition for an outstanding professor or 
researcher must be accompanied by "[e]vidence that the professor or researcher is recognized 
internationally as outstanding in the academic field specified in the petition." The regulation lists 
the following six criteria, of which the beneficiary must submit evidence qualifying under at least 
two: 

(A) Docwnentation of the alien's receipt of major prizes or awards for outstanding 
achievement in the academic field; 
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(B) Documentation of the alien's membership in associations in the academic field 
which require outstanding acbievements of their members; 

(C) Published material in professional publications written by others about the 
alien's work in the academic field. Such material shall include the title, date, and 
author of the material, and any necessary translation; 

(D) Evidence of the alien's participation, either individually or on a panel, as the 
judge of the work of others in the same or an allied academic field; 

(E) Evidence of the alien's original scientific or scholarly research contributions to 
the academic field; or 

(F) Evidence of the alien's authorship of scholarly books or articles (in scholarly 
journals with international circulation) in the academic field. 

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a 
petition filed under a similar classification set forth at section 203(b )(1 )(A) of the Act. Kazarian v. 
USCIS, 596 F.3d I I 15 (9th Cir. 201 0). Although the court upheld the AAO's decision to deny the 
petition, the court took issue with thc i\i\O's evaluation of evidence submitted to mcet a given 
evidentiary criterion. With respect to the criteria at 8 C.F.R. § 204.5(h)(3)(iv) and (vi), the court 
concluded that while U.S. Citizenship and Immigration Services (USCIS) may have raised 
legitimate concerns about the significance of the evidence submitted to meet those two criteria, 
those concerns should have been raised in a subsequent "Iinal merits detenmination." ld. at 1121-
22. 

The court stated that the AAO's evaluation rested on an improper understanding of the regulations2 

Instead of parsing the significance of evidence as part of the initial inquiry, the court stated that "the 
proper procedure is to count the types of evidence provided (which the AAO did)," and if the 
petitioner failed to submit suflicient evidence. "the proper conclusion is that the applicant has failed 
to satisfy the regulatory requirement of three types of evidence (as the AAO concluded)." ld. at 
1122 (citing to 8 C.F.R. § 204.5(h)(3». The court also explained the "final merits detenmination" as 
the corollary to this procedure: 

If a petitioner has submitted the requisite evidence, USCIS detenmines whether the 
evidence demonstrates both a "level of expertise indicating that the individual is one 
of that small percentage who have risen to the very top ofthe[ir] field of endeavor." 
8 C.F.R. § 204.5(h)(2). and "that the alien has sustained national or international 
acclaim and that his or her achievements have been recognized in the field of 
expertise." 8 C.F.R. ~ 204.5(h)(3). Only aliens whose achievements have garnered 

2 Specifically, the court slateu that the AAO had unilaterally imposed novel substantive or evidentiary requirements 

beyond those set forth in the regulation, at H c:.F.R. § 204.5(h)(3)(iv) (comparahle to R C.F.R. § 204.5(i)(3)(i)(D)) 

and 8 C.F.R. § 204.5(h)(3)(vi) (comparahle to H C.F.R. § 2045(i)(3)(i)(F)). 
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"sustained national or international acclaim" are eligible for an "extraordinary 
ability" visa. 8 U.S.c. § 1153(b)(I)(A)(i). 

Id. at 1119-20. 

Thus, Kazarian sets forth a two-part approach where the evidence is first counted and then 
considered in the context of a final merits determination.' While involving a different classification 
than the one at issue in this matter, the similarity of the two classifications makes the court's 
reasoning persuasive to the classification sought in this matter. In reviewing Service Center 
decisions, the AAO will apply the test set forth in Kazarian. As the AAO maintains de novo 
review, the AAO will conduct a new analysis if the director reached his or her conclusion by using a 
one-step analysis rather than the two-step analysis dictated by the Kazarian court. See 8 C.F.R. 
103.3(a)(1)(iv); So/twze v. DOl, 381 F.3d 143, 145 (3d Cir. 2(04); Spencer Enterprises, Inc. v. 

United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 20(H), aiI'd, 345 F.3d 683 (9th Cir. 20(3) 
(recognizing the AAO's de novo authority). 

II. Analysis 

A. Evidentiary Criteria4 

Documentation of'the alien 's receipt oj major prizes or awardsjiJr outstanding achievement 
in the academic field 

The petitioner asserts that the beneficiary received an "Engineering and Applied Science Division 
Fellowship from the California Institute of Technology in 2002." The petitioner submitted an 
October 2009 letter from 

stating that the beneficiary worked under his direction "as a 
Graduate Research Assistant" fhlrtl Octoher 2002 to April 2007, but there is no mention of the 
beneficiary's "Engineering and Applied Science Division Fellowship" or documentation showing 
the beneficiary's receipt of the fellowship in 2002. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these 
proceedings. Maller ofSoffici. 22 I&N Dec. 158. 165 (Comm'r 1998) (citing Matter o( Treasure 
Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 1972)). A petition must be tiled with any 
initial evidence required by the regulation. 8 C.F.R. § 103.2(b)(I). The nonexistence or other 
unavailability of primary evidence creates a presumption of ineligibility. 8 C.F.R. 
§ 103.2(b)(2)(i). Aside from the petitioner's failure to submit evidence documenting the 
beneficiary's receipt of the Engineering and Applied Science Division Fellowship in 2002, the 
AAO notes that the preceding graduate fellowship is a training opportunity for student 

., The classification at issue in Kazarian, section 203(b)(1)(A) of the Act, requires qualifying evidence under three 

criteria whereas the classification al issue in this matter, section 203(b)(1)(B) of the Act, requires qualifying 

evidence under only two criteria. 

4 The petitioner does not claim to meet or submit evidence relating to the regulatory categories of evidence not 

discussed in this decision. 
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researchers rather than a major prize or award for outstanding achievement in the academic field. 
The AAO is not persuaded that a fellowship designed to facilitate future research constitutes a major 
prize or award designed to recognize past achievement. Moreover, the AAO notes that 
competition for the beneficiary"s fellowship was limited to graduate students seeking admission 
to the Engineering and Applied Science Division at CIT. Experienced experts in the field do not 
seek or compete for such graduate student fellowships. In this instance, there is no documentary 
evidence demonstrating that the beneficiary's fellowship was recognized beyond his alma mater 
and therefore commensurate with a major prize or award for outstanding achievement in the 
academic field. 

The petitioner 
International to the 

di~;tin,guishing HU.U.'~H in research in the field of hydrodynamics. 

On February 10, 20lO, the director requested further evidence regarding the beneficiary's awards. 
The director's request stated that the beneficiary'S awards "do not appear to meet the level of 
prestige across the entire academic field required by this criterion." The director requested 
evidence regarding "who was eligible to compete" for the beneficiary'S awards and documentary 
evidence to establish the awards' significance. 

beneficiary from _ 
stating: 

On behalf of the Division of Engineering and Applied Science, it gives me 
to inform that you have been selected to receive the 

This award is given annually to a gr"uuil'C 

who has distinguished himself or herself in research in our Division. The prize amount is 
$500 which you will reccive by mail after commencement. 

The petitioner also submitted material Irom the CIT entitled "Information for Graduate Students" 
student awards distributed by the CIT. Page 251 of the material states: 

A prize of $500 will be awarded annually to a 
graduate student who has distinguished himself or herself in research in the field of 
hydrodynamics." The petitioner's response also included documentation identifying previous 
CIT alumni who reccived the as graduate students in 
the Division of Engineering and Applicd Science. While the regulation at 8 C.F.R. 
§ 204.5(i)(3)(ii) contemplates that research performed while completing an advanced degree can be 
recognized as outstanding, the work must be so recognized "in the academic field" rather than at 
one particular institution or in a division of that institution. A graduate student award from the 
school the beneficiary was attending is not a major award or prize as contemplated by X C.F.R. 
§ 204.5(i)(3)(i)(A). 
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The petitioner failed to submit further evidence regarding the beneficiary's 

There is no documentary evidence demonstrating that the 
beneficiary's Best Paper award was recognized beyond the Acoustics/Aeroacoustics technical 
session organizers and therefore commensurate with a major prize or award for outstanding 
achievement in the academic field. The also failed to submitted further evidence 
regarding the bencficiary's -
On appeal, the petitioner submits a Certificate of Appreciation issued by the Chair of the American 
Institute of Aeronautics and Astronautics (AIAA) Fluid Dynamics Technical Committee to the 
beneficiary "for his contribution to the First AIAA Workshop on Benchmark Problems for 
Airframe Noise Computations, which was held in Sweden, Stockholm, on June 10-11,2010." 
The beneficiary received the preceding Certificate of Appreciation subsequent to the pctition's 
December 7, 2009 filing date. Eligibility must be established at the time of filing. 8 CF.R. 
§§ 103.2(b)(1), (12); Matter of Katigbak. 14 I&N Dec. 45, 49 (Reg'l Comm'r 1971). 
Accordingly. the AAO will not consider the beneficiary's Certificate of Appreciation in this 
proceeding. Regardless, there is no evidence demonstrating that the beneficiary's certificate is a 
major prize or award for outstanding achievement in the academic field rather than simply an 
acknowledgement of his participation in the workshop. 

It is significant that the proposed regulation relating to this classification would have required 
evidence of a major internatiollal award. The final rule removed the requirement that the award be 
"international." but left the word "major" The commentary states: "The word 'international' has 
been removed in order to accommodate the possibility that an alien might be recognized 
internationally as outstanding for having received a m~jor award that is not international." 
(Emphasis added.) 56 Fed. Rcg. 60897-01, 6089lJ (Nov. 29,1991.) 

Thus, the standard for this regulatory criterion is very high. The rule recognizes only the 
"possibility" that a major award that is not international would qualify. Significantly, even lesser 
international awards cannot serve to meet this criterion given the continued use of the word "major" 
in the final rule. Compare 8 CF.R. § 204.5(h)(3)(i) (allowing for "lesser" nationally or 
internationally recognized awards for a separate classification than the one sought in this matter). 

In light of the above, the petitioner has not submitted evidence demonstrating that the beneficiary 
has received awards rising to the level of a major awards as explained in the Federal Register 
commentary to the regulation at 8 CF.R. § 204.5(i)(3)(i)(A). 56 Fed. Reg. at 60899. Accordingly, 
the petitioner has not established that the beneficiary meets this regulatory criterion. 

Documentation oj the alien's memhership in associations in the academic field l1'hich 
require outstandillg achievements of their memhers 
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The petitioner submitted evidence indicating that the beneficiary is a "Junior" Member of the 
American Physical Society (APS) and a Senior Member of the AIAA In response to the 
director's request for evidence regarding the associations' criteria for membership, the petitioner 
submitted general information about the AAIA printed from its website, but the petitioner failed 
to submit documentary evidence (such as bylaws or rules of admission) showing that the APS 
and the AIAA require outstanding achievements of their members. Accordingly, the petitioner 
has not established that the beneficiary meets this regulatory criterion. 

Published material in professional publications written by others about the alien 's work ill 
the academic field. Such material shall include the title, date, and allthor of the material. 
and any necessary translatio/l 

The petitioner initially submitted copies of four research articles citing to the beneficiary's work. 
Two of the four citing articles were self-citations by •••• IiI •••••••••• 

and the beneficiary's graduate research 
supervisor for his master's degree in aerospace engineering. In response to the director's request 
for evidence, the petitioner submitted copies of eleven additional research articles citing to the 
beneficiary's work. Three of the citing articles submitted in response to the director's request for 
evidence were self-citations by_ and one of the citing articles was published in 2010 
subsequent to the petition's liling date. As previously discussed, eligibility must be established 
at the time of filing. 8 C.F.R. §§ 103.2(b)(I), (12); Matter of Katigbak, 14 I&N Dec. at 49. 
Accordingly, the AAO will not consider material published after December 7, 2009 in this 
proceeding. Nevertheless, articles which cite to the beneficiary's work are primarily about the 
author's own work, not the beneficiary's work. As such, they cannot be considered published 
material about the beneticiary's work. The AAO notes that the submitted articles citing to the 
beneticiary's work similarly referenced numerous other authors. With regard to this criterion, a 
footnoted reference to the alien's work without evaluation is of minimal probative value. It cannot 
be credibly asserted that the preceding mUlti-page articles that similarly reference numerous 
other researchers' work are "about" the bcncliciary's work in the academic field. Accordingly. 
the petitioner has not established that the beneficiary meets this regulatory criterion. 

Evidence olthe alien '.1 participation. either individually or on a panel. as theiudRe olthe 
work of others in the same or an allied academic field 

The petitioner asserts that the beneliciary has "served as ••••••••••••••••• 

The record, however, does not include documentary evidence to support the claim. As previously 
discussed, going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. at 
165. A petition must be filed with any initial evidence required by the regulation. 8 C.F.R. 
§ 1 03.2(b )(1). The nonexistence or other unavailability of primary evidence creates a 
presumption of ineligibility. 8 C.F.R. § 103.2(b)(2)(i). Regardless, the petitioner has not 
established that advising graduate students on their research assignments equates to the 



Page 9 

beneticiary's participation, either individually or on a panel, as the judge of the work of others in 
the same or an allied academic field. 

The petitioner submitted a November 24, 2007 e-mail from the Associate Editor of the AIAA 
Journal uesting that_ review an article entitled "Effect of 
Cavity Width on the Unsteady Pressure in a Low-Mach-number Cavity." then 
forwarded the manuscript review request to the beneficiary on December 3, 2007 asking the 
beneficiary if he was interested in reviewing the paper. The record does not include the 
beneticiary's response to or documentary evidence showing that the beneficiary 
actually completed the review. The plain language of this regulatory criterion requires 
"[e]vidence of the alien's participation ... as the judge of the work of others." Receiving an 
informal request to review a manuscript is not tantamount to evidence of one's actual 
"participation" as a reviewer or judge. Moreover. the AAO notes that the Associate Editor 
specifically sent the peer review request to not the beneficiary. The regulation at 
8 C.F.R. § 204.5(i)(3)(i)(D) requires evidence that the beneficiary has served as "the judge" of 
the work of others. The phrase "the judge" implies a formal designation in a judging capacity, 
either on a panel or individually as specified at 8 C.F.R. § 204.5(i)(3)(i)(D). The regulation 
cannot be read to include every informal instance of a supervisor delegating a task to his 
subordinate. 

In response to the director's request for evidence, the petitioner submitted a 
March 2, 2010 letter from the Deputy Editor of AIAA Journal confirming that the beneficiary 
reviewed the preceding manuscript for the journal. 

The petitioner's response to the director's request for evidence included a February 23, 2010 e-mail 
from . 

On appeal, the petitioner submits a July 8, 2010 letter 
"u""""""e; that the beneficiary peer reviewed the preceding paper in March 

As previously discussed, a petitioner must establish the beneticiary's eligibility at the time 
of filing. 8 C.F.R. §§ J03.2(b)(1), (12); Matter oj'Katighak, 14 I&N Dec. at 49. Accordingly, 
the AAO will not consider peer review activities performed by the beneficiary after December 7, 
2009 in this proceeding. 

Thus, the documentary evidence submitted by the petitioner establishes that the beneficiary had peer 
reviewed a single manuscript for AIAA Journal as of the petition's filing date. This single instance 
of peer review in 2008 meets the plain language requirements of the regulation at 8 C.F.R. 
§ 204.5(i)(3)(i)(D). 

Evidence of the alien 's original scientific or scholarly research contrihutions to the academic 
field. 
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The plain language of the regulation at 8 C.F.R. § 204.5(i)(3)(i)(E) does not require that the 
beneficiary's contributions themselves be internatiooally recognized as outstanding. That said, 
the plain language of the regulation does not simply require original research, but original 
"research contributions." Had the regulation contemplated merely the submission of original 
research, it would have said so, and not have included the extra word ·'contributions." Moreover, 
the plain language of the regulation requires that the contributions be "to the academic tield" 
rather than a single research institution or cmployer such as the petitioner. According to the 
Department of Labor's Occupational Outlook Handbook (OOH), 2010-11 Edition (accessed at 
www.bls.gov!oco on December 19, 2011 and incorporated into the record of proceedings), it is 
inherent to the position of mechanical engineer to "research, design, develop, manufacture, and 
test tools, engines, machines, and other mechanical devices." See hUp:LLwww.hls.gov/oco/pdij 
oeos027.pdf. With respect to aerospace engineers, the OOH states: 

Id. 

Aerospace engineers design, test, and supcrvise the manufacture of aircraft, spacecraft, 
and missiles. . .. Aerospace engineers develop new technologies for use in aviation, 
defense systems, and space exploration, often specializing in areas such as structural 
design, guidance, navigation and control, instrumentation and communication, and 
production methods. They also may specialize in a particular type of aerospace product, 
such as commercial aircraft, military fighter jets, helicopters, spacecraft, or missiles and 
rockets, and may become experts in aerodynamics, thermodynamics, celestial mechanics, 
propulsion, acoustics, or guidance and control systems. 

If the regulation at 8 C.F.R. § 204.5(i)(3)(i)(F) is to have any meaning, it must be presumed that 
merely performing duties inherent to the academic field is not a contribution to the academic 
field as a whole. 

Furthermore, the AAO notes that the regulations include a separate criterion for scholarly articles at 
8 C.F.R. § 204.5(i)(3)(i)(F). If the regulations are to be interpreted with any logic, it must be 
presumed that the regulation views contributions as a separate evidentiary requirement from 
scholarly articles. The record reflects that the beneficiary's scholarly articles have garnered some 
citation. Only one of the beneticiary's articles. however, appears to have garnered morc than 
minimal citation as of the date of filing, the date as of which the petitioner must demonstrate the 
beneticiary's eligibility. See 8 C.F.R. §§ 103.2(b)(1), (12); Matter of Katighak, 14 I&N Dec. at 49. 
For instance, the beneficiary's most cited article. entitled 

had garnered less than a dozen independent citations as of the date 
of filing. Of the 18 citation . submitted from Google Scholar for the preceding article, at least 
seven were self-citations by Self-citation is a normal, expected practice. Self-
citation cannot, however, demonstrate the response of independent researchers. Thc beneficiary" s 
citation record is not indicative of or consistent with a contribution to the field as a whole. 

The petitioner submitted several reference letters supporting the petition. 

states: 
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During his Master of Science in Aerospace Engineering at 
_ [the beneficiary] was the . co-developer of the maneuvering helicopter 
noise prediction code called Spons~Langley Research 
Center and developed under my close supervision, the _ code has become 
a standard for rotorcraft noise prediction and is currently used on a regular basis by 
NASA, U.S. Army, other governmental research agencies, and the U.S. rotorcraft and 
wind turbine industries. Even though working at the M.S. level, [the beneficiary] 
demonstrated exceptional innovation and creativity, and strong analytical and 
computational capabilities during the development of the code. All of 
the subsequent development was based upon the framework developed by [the 
beneficiary] during his time at •••• 

research and abilities since 2000 when he came to 
I worked closely with [the beneficiaryJ and his 

[the beneficiary] was pursuing his_ 
He was working on a very challenging problem 

- one that had never been tackled successfully before. It concerned the prediction of 
noise from a helicopter in maneuvering flight. His methods were so efficient that nearly 
real-time noise predictions could be made and coupled with a flight simulation system. 

states: 

I became familiar with the beneticiary's] research through his work on the acoustic 
prediction code He helped lay the groundwork for what has become a 
widely used tool for noise predictions based on computational fluid dynamic (CFD) 
simulations. [The beneficiary's] application of to the first-principles 
analysis of maneuvering rotorcraft significantly improved the realism of helicopter noise 

ctions. Furthermore, several commercial vendors have coupled their codes with 
to create comprehensive prediction packages. 

Regarding the preceding comments from even accepting that 
the beneficiary's development of the code is an original scientific research 
contribution to the academic field, it is only one contribution. The regulation at 8 C.F.R. 
§ 204.5(i)(3)(i)(D) requires "contributions" to the academic field in the plural. When a regulatory 
criterion wishes to include the singular within the plural, it expressly does so as when it states at 
8 C.F.R. § 204.S(k)(3)(ii)(B) that evidence of experience must be in the form of "letter(s)" 
Thus, the AAO can infer that the plural in the remaining regulatory criteria has meaning. In a 
different context, federal courts have upheld USCIS' ability to interpret significance from 
whether the singular or plural is used in a regulation. See Maramjaya v. USCIS, Civ. Act. No. 
06-2158 (RCL) at *1, *12 (D.C. Cir. March 26, 2008); Snapnames.com Inc. v. Chertofj; 2006 
WL 3491005 at *1, * 10 (D. Or. Nov. 30, 2006) (upholding an interpretation that the regulatory 
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requirement for "a" bachelor's degree or "a"" foreign equivalent degree at 8 C.F.R. § 204.5(1)(2) 
requires a single degree rather than a combination of academic credentials). Without 
documentary evidence of more than one qualifying contribution, the petitioner cannot establish that 
the beneficiary meets the plain language requirements of this regulatory criterion. 

ues: 

has continued making contributions to the field of aero acoustics while 
His 

the coupling of an 
acoustic prediction method with [The beneticiary] was 
responsible for the theoretical development, implementation, and initial validation of the 
acoustic prediction tool which has significantly added to the capabilities of the product. 

*" * * 

[The beneficiary] has also made significant contributions in the area of laminar flow 
control for hypersonic boundary layer flows. Increased aeroheating due to laminar-to
turbulent transition in hypersonic boundary layers is a major driver for the design of 
thermal protection system on spacecraft and hypersonic re-entry vehicles. [The 
beneficiary's] research involves direct numerical simulations for an innovative control 
concept based on ultrasonic absorptive coatings. By validating theoretical models for this 
concept, his numerical simulations have helped to elevate the technology readiness level 
for this control concept, one of the few concepts unique to transition delay in hypersonic 
flows. His efforts are being monitored by a government team as part of Hypersonic 
Foundational Research Plan in the area of Boundary Layer Physics. 

had been 
published or presented as of the petition's tiling date. As previously discussed, eligibility must 
be established at the time of filing. 8 C.F.R. §§ 103.2(b)(l), (12); Matter of Katigbak, 14 I&N 
Dec. at 49. Accordingly, the AAO will not consider papers published or presented by the 
beneficiary after December 7, 2009 in this proceeding. With regard to the beneficiary'S research 
involving direct numerical simulations for an innovative control concept based on ultrasonic 
absorptive coat does not explain the extent to which the beneficiary'S results are 
already being applied in the academic field at large. 

states: 

During his Ph.D. studies. [the beneficiary's I research focused on resonance in flows over 
cavities, a topic of broad and fundamental importance in commercial and military aircraft. ... 
[The beneficiary] studied the fundamental fluid dynamic processes occurring in these 
cavities, and developed a computational methodology for examining three-dimensional 
instabilities of these flows. His research was the first study implicating new three
dimensional instability mechanisms in these flows. Such observations will have deep 
impacts on emerging engineering designs of cavities and systems for vibration mitigation. 
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In a subsequent postdoctoral scholarship in my laboratory, [the beneficiary] did 
groundbreaking numerical simulations of a new technology aimed at delaying turbulence 
transition in hypersonic flows. These so caIled ultrasonic absorptive coatings (UAC) are a 
potentially enabling technology for hypersonic vehicles since they reduce heat transfer 
arid therefore reduce weight and complexity of needed thermal protection systems 
(similar to the tiled heat shield of the Space Shuttle). [The beneficiary's] simulations 
showed, amongst other things, that relatively simple design models for UAC would 
conform to the complex flow physics achieved through high-fidelity numerical 
simulations of the problem. 

[The beneficiary's] published papers on these problems arc extremely impressive and 
weIl demonstrate the breadth and depth of his abilities. He has published in the best peer
reviewed journals of his field ranging from the Journal of Fluid Mechanics to the 
American Institute of Aeronautics and Astronautics (AIM) Journal. 

As previously discussed, the regulations include a separate criterion for scholarly articles at 
8 CoER. § 2045(i)(3)(i)(F). If the regulations are to be interpreted with any logic, it must be 
presumed that the regulation views contributions as a separate evidentiary requirement from 
scholarly articles. To hold otherwise would render meaningless the regulatory requirement that a 
beneficiary meet at least two separate criteria. does not provide specific examples of 
how the beneficiary's findings have been applied by others in the field beyond the. and its 
immediate coIlaborators. Further, the number of independent citations of the beneficiary's 
journal articles at the time of filing is not indicative of a demonstrable influence on the field as a 
whole. 

Although I only started working with [the beneficiary] recently, I have become familiar 
with his research work and accomplishments through his interactions with the Multi
disciplinary University Research Initiative (MURI) project, which is led by _ 

[The beneficiary] conducted very detailed numerical simulations of the 
that matched the conditions in our wind tunnel. As a 

and now 
[the benefi~ 

and leading member of professor_ 
Different forms of the numerical codes and 

tools he developed are still being used by several researchers and graduate students at 
_ for projects ranging from jet noise, to cavity-enhanced mixing and ultrasonic 
absorptive coating. 

Most recently, [the beneficiary] joined the Aeroacoutics Application group of_ 
His current research focuses on the development of aerodynamic and 

aeroacoustic tools for the Power FLOW software suite and their applications to aerospace 
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and automobile designs. In particular, [the beneficiary] recently initiated collaboration 
with us to numerically investigate the aerodynamics and control of micro-air vehicles 
(MAY), which is of particular interest to me. . .. This challenging study represents a 
significant milestone, since it is, to my knowledge, the first time that such large high 
accuracy numerical simulations of the fully detailed MAY geometry are performed for 
real-life flow conditions. [The beneficiary's] innovative approach produced 
groundbreaking numerical results that will have a major impact on future MAY research 
and on micro-air vehicle design and performance. This outstanding work will be 
presented at the 40th American Institute of Aeronautics and Astronautics Acroacoustics 
Fluid Dynamics Conference and Exhibit, that more than a thousand researchers and 
experts from U.S. and overseas typically attend. 

_ comments that different forms of the numerical codes and tools developed by the 
beneficiary are still being used by researchers and graduate students at the _ but he does not 
provide specific examples of how the beneficiary's work has influenced the academic lield in 
general. Once again. a contribution to the beneficiary's research institution is not necessarily an 
original contribution to the academic field as a whole. With regard to the beneficiary's 
collaboration with to numerically investigate the aerodynamics and control of 
MAYs, opines that the beneficiary's results "will have a major impact on future 
MAY research and on micro-air vehicle design and perfonnance," but there is no documentary 
evidence demonstrating how his results are already being applied in the academic field. 
Moreover, the AAO notes that the 40th American Institute of Aeronautics and Astronautics 
Acroacoustics Fluid Dynamics Conference and Exhibit was held in June 2010 and post-dates the 
filing date of this petition. As previously discussed, a petitioner must establish the beneficiary' s 
eligibility at the time of filing. 8 C.F.R. §§ 103.2(b)(1), (12); Matter ofKatigbak, 14 I&N Dec. 
at 49. Accordingly, the AAO will not consider work presented by the beneficiary after 
December 7, 2009 in this proceeding. 

states: 

I have known [the beneficiary] professionally since 2002, as I was part of the same research 
group 

* * * 

At _ [the beneficiary's] Ph.D. research focused on understanding flow over an 
open cavity .... More specifically. [the beneficiary] used numerical simulations to carry 
out comprehensive studies of the stability of compressible flow over three-dimensional 
cavities in the context of t10w control and noise suppression. In fact, [the beneficiary's] 
efforts were the first direct numerical simulations (DNS) of three-dimensional 
compressible cavity flows. 

[The beneficiary] characterized the onset of self-sustained oscillations for two
dimensional cavities for a large parameter space in which compressibility (Mach number) 
and viscous (Reynolds number) effects, the shape of the cavity and the thickness of the 
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incoming shear layer were considered. [The beneficiary] was the first to identify three
dimensional instabilities that grow in the recirculating flow within the cavity and to 
explain the mechanism by which they arc generated (centrifugal instability in the primary 
vortex). The numerical results further show good agreement with existing experimental 
results carried out by independent researchers. [The beneficiary'S] results are important to 
the field of aircraft design, particularly for noise suppression. 

While the beneliciary's research is no doubt of value, it can be argued that any research must be 
shown to be original and present some benefit if it is to receive funding and attention from the 
scientific community. Any master's thesis or Ph.D. research, in order to be accepted for 
graduation, publication, presentation, or funding, must offer new and useful information to the 
pool of knowledge. It does not follow that every mechanical or aerospace engineer who 
performs original research that adds to the general pool of knowledge has inherently made an 
original contribution to the academic field as a whole. The record does not include citation 
evidence showing that the beneficiary's direct numerical simulations of three-dimensional 
compressible cavity flows were frequently cited as of the petition's filing date or that his findings 
otherwise equate to an original contribution to the academic field as a whole. 

states: 

I have become familiar with [the beneticiary's] research through collaboration with. 
I first met [the beneficiary] 

at Scientific & Imaging 
Company (Thousand Oaks, California) .... That initial meeting formed the foundation 
of a very fruitful collaborative effort in 2007-2008 .... [The beneficiary] and I are co-
authors article and three papers presented at the _ meetings. 

The laminar flow control concept, which was brilliantly confirmed by numerical 
simulations of [the beneficiary], is that instability of hypersonic boundary layer can be 
suppressed using a thing [ sic] porous coating comprising micro-cavities. [The 
beneficiary] demonstrated outstanding skills in computational fluid dynamic by solving a 
tremendously challenging problem accounting for the interaction between macro and 
micro processes developing in the near-wall flows and affecting transition to turbulence. 
He conducted deep analysis of the computational results and suggested a new strategy for 
optimization of the coating parameters. These pioneering results are recently used by the 
AFOSR [Air Force Office of Scientific Research] INational Center for Hypersonic 
Research in Laminar-Turbulent Transition for design [sic] new coatings to be tested in 
the GALCIT T5 Hypervelocity Shock Tunnel. They will have an impact on the design of 
future vehicles for access to space. 

The petitioner has not established that the level of citation to the beneficiary'S AJAA jOllrnal 

article and his AIAA conferences is indicative of original scientific contributions to the 
field as a whole. Further, does not explain how the beneficiary's numerical 
simulations for the preceding project constitute a contribution to the academic field at large. 
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states that he received his Ph.D. from CIT in 2001 and that he also trained 
states: 

[The beneficiary] has made significant advances on several topics, particularly on cavity 
noise, which is a major problem for landing gear bays, car sunroofs, and other 
aerodynamic configurations. His investigation of this problem has utilized a state-of-the
art computational study that is among the highest quality ever presented in this field. His 
work, entitled '.IIIII1i ............................. . 
appeared in the Journal of Fluid Mechanics, the most visible and important peer
reviewed scientific journal in the field. 

The citation evidence submitted by the pel1tlOner for 
reflects less than ten independent cites to the beneficiary's 

article as of the petition's tiling date. This level of citation at the time of filing is not indicative of 
a demonstrable influence in the academic field as whole. 

[The beneficiary] has ... been the scientific leader at in extending the 
LBM [Lattice Boltzmann Equation] software for aeroacoustic and for careful 
verification and validation of far-field noise predictions. A very visible and impressive 
public demonstration of these capabilities was witnessed at a recent international 
conference. This was the AIANCEAS [Council of European Aerospace Societies] 
Aeroacoustics Conference held in June 2010 at Stockholm, Sweden, and at the special 
workshop Benchmark Prohlems for Airframe Noise-i organized by AIAA Fluid 
Dynamics Technical Committee and NASA which was held immediately following the 
conference .... The workshop centered on well-defined test cases for which flow and 
noise predictions were sought .... The success achieved in predicting the unsteady low
speed flows and noise with LBM was quite remarkable and drew appreciative comments 
from many experts. 

The preceding conference and workshop were held in June 2010 and post-date the filing date of 
this petition. As previously discussed, a petitioner must establish the beneficiary'S eligibility at 
the time of filing. 8 C.F.R. §§ 103.2(b)(I), (12); Matter of Katigbak, 14 I&N Dec. at 49. 
Accordingly, the AAO will not consider work presented by the beneficiary after December 7, 
2009 in this proceeding. 

I initially met [the beneficiary] in January 2008 at 
when he was a Post-Doctoral Fellow and a major 

internationally renowned research group. 
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*- * * 

[The beneficiary's] work was published in the Journal of Fluid Mechanics - the most 
prestigious journal in the field of fluid mechanics. He performed direct numerical 
simulations to investigate the three-dimensional stability of compressible flow over open 
cavities. He used linear stability analysis to search for and find three-dimensional global 
instabilities of the two-dimensional mean flow. His results indicate that the instability is 
hydrodynamic in nature (not acoustic) and arises from a centrifugal instability 
mechanism associated with the slow recirculating flow in the cavity. His results arc 
consistent with observations of low-frequency modulations and spanwise structures in 
previous experimental (such as those conducted by my research group) and numerical 
studies on open cavity flows. The significancc of his results is that they suggest an 
optimum, low-power actuation method to control and reduce the dangerous amplitudes of 
cavity oscillations. 

The AAO acknowledges that the beneficiary's article in the Journal of Fluid Mechanics had 
garnered some independent citation as of the petition's filing date. This minimal level of citation, 
however, is not indicative of a contribution to the field as a whole. _ does not 
indicate the extent to which the beneficiary's results arc being utilized by others in the aerospace 
industry or that the beneficiary's results otherwise constitute an original scientific contribution to 
the academic field in general. 

The opinions of experts in the field are not without weight and have been considered above. 
USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. 
See Matter of Caron International, 19 I&N Dec. 791. 795 (Comm'r 1988). However, USCIS is 
ultimately responsible for making the final determination regarding an alien's eligibility for the 
benefit sought. lei. The submission of letters from experts supporting the petition is not 
presumptive evidence of eligibility; USCIS may, as we have done above, evaluate the content of 
those letters as to whether they support the alien's eligibility. See iei. at 795; see also Matter o{ 
V-K-, 24 I&N Dec. 500, n.2 (BiA 20(8) (noting that expert opinion testimony does not purport to 
be evidence as to "fact"). USCIS may even give less weight to an opinion that is not 
corroborated, in accord with other information or is in any way questionable. Id. at 795: see also 
Matter of Sojfici, 22 I&N Dec. at 165. 

In light of the above, the petitioner has not submitted qualifying evidence that meets the plain 
language requirements of the regulation at 8 C.F.R. ~ 204.5(i)(3)(i)(E). 

Evidence ojthe alien '.I' authorship of scholarly hooks or articles (in scholarly journals with 
international circulation) in the academic field. 

The petitioner initially submitted documentation of the beneficiary's authorship of six scholarly 
articles in scientific journals and his presentations at cleven conferences as of the petition's tiling 
date. In response to the direetm's request for evidence and on appeal, the petitioner submitted 
evidence of articles and conference presentations that post-date the petition's December 7, 2009 
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filing date. As previously discussed, a petitioner must establish the beneficiary's eligibility at the 
time of filing. 8 C.F.R. §§ 103.2(b)(l), (12); Matter of Katigbak, 14 I&N Dec. at 49. 
Accordingly, the AAO will not consider work published or presented by the beneficiary after 
December 7, 2009 in this proceeding. Nevertheless, the petitioner has submitted evidence in 
existence at the time of filing that qualifies under 8 C.F.R. § 204.5(i)(3)(i)(F). 

In light of the above, the petitioner has submitted evidence that meets two of the criteria that must 
be satisfied to establish the minimum eligibility requirements for this classification. Specifically the 
petitioner submitted evidence to meet the criteria set forth at 8 C.F.R. §§ 204.5(i)(3)(i)(D) and (F). 
The next step, however, is a final merits determination that considers whether the evidence is 
consistent with the statutory standard in this matter, international recognition as outstanding. 
Section 203(b)(1)(B)(i) of the Act. 

B. Final Merits Determination 

It is important to note at the outset that the controlling purpose of the regulation at S C.F.R. 
§ 204.5(i)(3)(i) is to establish international recognition, and any evidence submitted to meet these 
criteria must therefore be to some extent indicative of international recognition. More specifically, 
outstanding professors and researchers should stand apart in the academic community through 
eminence and distinction based on international recognition. The regulation at issue provides 
criteria to be used in evaluating whether a professor or researcher is deemed outstanding. 
Employment-Based Immigrants, 56 Fed. Reg. 30703, 30705 (proposed July 5,1991) (enacted 56 
Fed. Reg. 60S'!7 (Nov. 29,1991)). 

The nature of the beneficiary's judging experience is a relevant consideration as to whether the 
evidence is indicative of his recognition beyond his own circle of collaborators. See Kazarian, 
596 F. 3d at 1122. The petitioner submitted a November 24, 2007 e-mail from the Associate 
Editor of the AJAA JOllrnal to requesting that ••••• 
article entitled 
The record renects that the manuscript was first submitted to 
asked the beneficiary if he was interested in performing the review. Being requested to review an 
article or proposal by one's immediate supervisor is not evidence of international 
Regarding the beneticiary's service as a peer reviewer of the manuscript entitled 

III 

petitioner has not established that pert()rming a single manuscript review as of the petition' s tiling 
date is commensurate with being internationally recognized as outstanding in the field. The AAO 
cannot ignore that scientific journals are peer reviewed and rely on many scientists to review 
submitted articles. Normally a journal's editorial staff will enlist the assistance of numerous 
professionals in the field who agree to review submitted papers. It is common for a publication 
to ask multiple reviewers to review a manuscript and to offer comments. The publication's 
editorial staff may accept or reject any reviewer's comments in determining whether to publish 
or reject submitted papers. Thus, peer review is routine in the field and not every peer reviewer 
enjoys international recognition. Without evidence that sets the beneficiary apart from olhers in 
his field as of the petition's tiling date. such as evidence that he completed numerous manuscript 
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reviews for a substantial number of distinguished .·ournals or served in an editorial position for a 
distinguished journal (in the same manner as for example), the AAO cannot 
conclude that the beneficiary's judging experience is indicative of or consistent with being 
internationally recognized as outstanding. 

Regarding the beneticiary's original research, as stated above, it does not appear to rise to the level 
of contributions to the academic field as a whole. Demonstrating that the beneficiary's work was 
"original" in that it did not merely duplicate prior research is not useful in setting the beneficiary 
apart in the academic community through eminence and distinction based on international 
recognition. 56 Fed. Reg. at 30705. Research work that is unoriginal would be unlikely to secure 
the beneficiary a master's degree, let alone classitication as an outstanding researcher. To argue that 
all original research is. by detinition. "outstanding" is to weaken that adjective beyond any useful 
meaning, and to presume that most research is ··unoriginal." Notably, the Department of Labor's 
OOH, 2010-11 Edition (accessed at WWW.ills.gov/oco on December 19, 2011 and incorporated into 
the record of proceedings), indicates that mechanical engineers "research, design, develop, 
manufacture, and test tools, engines, machines, and other mechanical devices," and that 
aerospace engineers "develop new technologies." See b!!.rU!ww", .bls.gQY 10co/pdU oeos021.Jl')J. 
As researching, designing, and developing new technologies are inherent to mechanical engineers 
and aerospace engineers. the mere originality of the beneficiary'S work does not set the beneticiary 
apart in the academic through eminence and distinction based on international 
recognition, the lations. 56 Fed. Reg. at 30705. Moreover, while the 
beneficiary and code appears to have earned national recognition 
in the United States through its use "on a regular basis by NASA, U.S. Army, other 
governmental research agencies, and the U.S. rntorcraft and wind turbine industries." there is no 
documentary evidence demonstrating that the code is internationally recognized. For the reasons 
discussed above, the record does not contain sufficient evidence that the beneficiary's original 
innovations have had a notable influence in the field, let alone an influence consistent with being 
internationally recognized as outstanding. 

While the beneficiary had coauthored articles published at the time of filing with his superiors at 
••••••••••••••••• the OOH (accessed at www.bls.gov/oco on December 
19, 2011 and incorporated into the record of proceedings) provides information about the nature of 
employment as a postsecondary teacher and the requirements for such a position. SCI' 

http://w',Vw.bls.gov/ocojnclf/o.c()s066.pdf. The handbook expressly states that faculty members are 
pressured to perfoml research and publish their work and that the professor's research record is a 
consideration for tenure. Moreover, the doctoral programs training students for faculty positions 
require a dissertation, or written report on original research. Id. This information reveals that 
original published research, whether arising from research at a university or private employer, does 
not set the researcher apart from faculty in that researcher's tield. 

Moreover, the beneticiary's citation history is a relevant consideration as to whether the evidence 
is indicative of the beneficiary's recognition beyond his own circle of collaborators. See 
Kazarian, 596 F. 3d at 1122. The citation evidence for the beneficiary's research articles indicates 
that none of them have been cited to more than a dozen times by independent researchers as of the 
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petition's filing date. As the petitioner has not established that the beneficiary's research findings 
have been frequently cited and the record contains no other comparable evidence demonstrating the 
impact of the beneficiary's scholarly articles, the AAO cannot conclude that the beneliciary's 
citation record is consistent with international recognition. 

The AAO acknowledges that under the classification sought, the beneficiary need not bc within the 
small percentage at the top of the field. Compare section 203(b)(1)(A) of the Act; tl C.F.R. 
§ 204.5(h)(2). Thus, the fact that the qualilications of the beneficiary's references far outweigh his 
own does not necessarily preclude eligibility. That said, we cannot ignore that the qualifications of 
the beneficiary'S references are far more consistent with international recognition than the 
beneficiary'S qualilications. For example,_ states: 

at the 

Regarding his qualifications, •••• states: 

I am the 
_ . .. I am a Fellow of the American Institute of Aeronautics and Astronautics 

. I was the recipient of 
I serve on 

of the Journal otAero.lj)(lce Lngineering and the international Journal ofAerollcoustics. 

In discussing his qual states: 

I joined UF [University of Florida] as an Assistant Professor in 1999 and was promoted 
to Associate Professor with tenure in 2003, and to a full Professor in 200tl .... I have co
authored ... () U.S. Patents, 6 book chapters, 52 journal articles, and over 100 other 
technical papers. . .. I am an Associate Editor for AlAA Journal and serve on the 
editorial board of the International Journal of Flow Control. I am a frequent reviewer for 
numerous agencies and journals (23 last year alone), including Journal of Fluid 
Mechanics, Physics of Fluids, Experiments in Fluids, Journal of Sound and Vibratioll, 
and the Journal of the Acoltstic Society of America. 

According to the resume for submitted by the petitioner, he is a full professor of 
mechanical engineering at the serves on the editorial board of Theoretical and 
Computational Fluid Dynamics, and he has authored 55 publications and 86 conference papers. 

In light of the above, our tinal merits determination reveals that the beneficiary'S qualifying 
evidence, a single instance of participation in the widespread peer review process and publishing 
articles that have not garnered a significant level of citation or other noteworthy response in the 
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academic field, does not set the beneficiary apart in the academic community through eminence 
and distinction based on international recognition, the purpose of the regulatory criteria. 56 Fed. 
Reg. at 30705. 

III. Conclusion - International Recognition as Outstanding 

The petitioner has shown that the beneficiary is a talented aeroacoustics engineer, who has won the 
respect of his coworkers, collaborators, and supervisors, while securing a small degree of 
international exposure for his work. The record, however, stops short of elevating the beneficiary to 
the level of an alien who is internationally recognized as an outstanding researcher or professor. 
Therefore, the petitioner has not established that the beneficiary is qualified for the benefit sought. 

IV. Job Offer 

Beyond the decision of the director, the regulation at 8 C.F.R. § 204.5(i)(3)(iii) provides that a 
petition must be accompanied by: 

An offer of employment from a prospective United States employer. A labor 
certification is not required for this classification. The offer of employment shall be 
in the fonn of a letter from: 

(A) A United States university or institution of higher learning offering the 
alien a tenured or tenure-track teaching position in the alien's academic field; 

(B) A United States university or institution of higher learning offering the 
alien a pennanent research position in the alien's academic field; or 

(C) A department, division, or institute of a private employer offerinl!, the 
alien a permanent research position in the alien's academic field. The 
department, division, or institute must demonstrate that it employs at least 
three persons full-time in research positions, and that it has achieved 
documented accomplishments in an academic field. 

(Emphasis added.) Black's Law Dictionary 1189 (9th ed. 2009) defines "offer" as "[t]he act or 
an instance of presenting something f()r acceptance" or "a display of willingness to enter into a 
contract on specified terms, made in a way that would lead a reasonable person to understand 
that an acceptance, having been sought, will result in a binding contract"' and detines "offeree" as 
"[o)ne to whom an otTer is made." In addition, Black's Law Dictionary defines "'offeror" as 
"[o)ne who makes an otTer." ld at 1190. The online law dictionary by American Lawyer Media 
(ALM), available at bJ.1J2:LL"\'i\,\w.law.com/jsp/law!dictionary.jsp, defines olTer as "a specific 
proposal to enter into an agreement with another. An offer is essential to the formation of an 
enforceable contract. An offer and acceptance of the offer creates the contract.'· Significantly, 
the same dictionary defines offeree as "a person or entity to whom an olTer to enter into a 
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contract is made by another (the otlcror)," and offeror as "a person or entity who makes a 
specific proposal to another (the offeree) to enter into a contract." (Emphasis added.) 

In light of the above, the ordinary meaning of an "otfer" requires that it be made to the offeree. not a 
third party. As such, regulatory language requiring that the offer be made "to the beneticiary" 
would simply be redundant. Thus, a letter from the petitioner addressed to USCIS affirming the 
beneficiary's employment is not ajob offer within the ordinary meaning of that phrase. 

The regulation at 8 C.F.R. § 204.5(i)(2), provides, in pertinent part: 

Permanent, in reference to a research position, means either tenured, tenure track, or 
for a term of indefinite or unlimited duration, and in which the employee will 
ordinarily have an expectation of continued employment unless there is good cause 

for termination. 

On Part 6 of the petition, the petitioner indicated that the proposed employment was a permanent 
The initial evidence included a November 24, 2009 letter from •••• 

to USCIS stating that the company will 

continue to employ the beneficiary "in the permanent position of Senior Aeroacoustics Engineer," 
but this lettcr does not constitute a job offer from the petitioner to the alien beneficiary. Thus, the 
petitioner has not submitted the required primary initial evidence, the original job offer submitted to 
the beneficiary. A petition must be filed with any initial evidence required by the regulation. 
8 C.F.R. § 103.2(b)(I). Without evidence of the initial job offer to the beneficiary. the AAO 
cannot consider the petitioner's explanations about the terms and conditions set forth in that job 

offer. 

For the above stated reasons, considered both in sum and as separate grounds for denial, the 

petition may not be approved. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043, 
affd, 345 F.3d at 683; see also Solta/1(e v. DO.!. 381 F.3d at 145 (noting that the AAO conducts 

appellate review on a de 110VO basis). 

The burden of proof in these proceedings rests solely with the pctitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the appeal will be 

dismissed. 

ORDER: The appeal is dismissed. 


