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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa 
petition, which is now before the Administrative Appeals Office (AAO) on certification. While the 
director's adverse findings will be withdrawn in part, the decision of the director will be affirmed 
insofar as the record lacks a piece of required initial evidence. 

The petitioner is a university. It seeks to classifY the beneficiary as an outstanding researcher pursuant 
to section 203(b)(I)(B) of the Immigration and Nationality Act (the Act), 8 U.S.C. § I I 53(b)(1)(B). 
The petitioner seeks to employ the beneficiary pennanently in the United States as an assistant research 
professor. The director detennined that the petitioner had not established that the beneficiary had 
attained the outstanding level of achievement required for classification as an outstanding researcher 
and certified the matter to the AAO pursuant to 8 C.F.R. § 103.4. Pursuant to 8 C.F.R. § 103.4(a)(2), 
the director provided notice to the petitioner and afforded the petitioner 30 days in which to submit a 
brief The director issued the decision August 10, 2011.1 As of this date, more than four months later, 
this office has received nothing from the petitioner. 

For the reasons discussed below, the petitioner has sufficiently established that the beneficiary enjoys 
intemational recognition as outstanding. While the AAO withdraws the director's decision regarding 
whether the petitioner has demonstrated that the beneficiary enjoys the necessary international 
recognition as outstanding, the petition is not approvable. Specifically, the petitioner did not comply 
with the initial evidence requirement ofajob offer issued to the beneficiary. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identifY all ofthe grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), ajJ'd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). Moreover, this 
matter was certified to the AAO pursuant to 8 C.F.R. § 103.4 for the AAO's review of all of the 
unusually complex or novel issues, including those expressly deemed resolved by the director. Thus, 
the AAO's decision need not be limited to the adverse findings ofthe director. 

I. Statute 

Section 203(b) of the Act states, in pertinent part, that: 

(l) Priority workers. -- Visas shall first be made available ... to qualified immigrants who are 
aliens descnbed in any ofthe following subparagraphs (A) through (C): 

* * * 

(B) Outstanding professors and researchers. -- An alien is descnbed ill this 
subparagraph if --

I The director dated the decision August 10, 2010, but electronic records confmn that the decision was 
actually issued August 10, 2011. 
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(i) the alien is recognized internationally as outstanding in a specific 
academic area, 

(ii) the alien has at least 3 years of experience in teaching or research in 
the academic area, and 

(iii) the alien seeks to enter the United States --

(I) for a tenured position (or tenure-track position) within a 
university or institution of higher education to teach in the 
academic area, 

(II) for a comparable position with a university or institution of 
higher education to conduct research in the area, or 

(III) for a comparable position to conduct research in the area 
with a department, division, or institute of a private ernployer, if 
the department, division, or institute employs at least 3 persons 
full-time in research activities and has achieved documented 
accomplishments in an academic field. 

II. International Recognition as Outstanding 

A. Pertinent Regulations 

The regulation at 8 C.F.R. § 204.S(i)(3) states that a petition for an outstanding professor or researcher 
must be accompanied by: 

(ii) Evidence that the alien has at least three years of experience in teaching and/or 
research in the academic field. Experience in teaching or research while working on an 
advanced degree will only be acceptable if the alien has acquired the degree, and if the 
teaching duties were such that he or she had full responsibility for the class taught or if 
the research conducted toward the degree has been recognized within the academic 
field as outstanding. Evidence of teaching and/or research experience shall be in the 
fonn of letter(s) from current or fonner ernployer(s) and shall include the name, 
address, and title ofthe writer, and a specific description of the duties perfonned by the 
alien. 

This petition was filed on March 30, 201 0 to classifY the beneficiary as an outstanding researcher in the 
field of immunology. Therefore, the petitioner must establish that the beneficiary had at least three 
years of research experience in the field as of that date, and that the beneficiary's work has been 
recognized internationally within the field as outstanding. users does not contest that the beneficiary 
has the necessary experience. 
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The regulation at 8 C.F.R. § 204.5(i)(3)(i) states that a petition for an outstanding professor or 
researcher must be accompanied by "[ e ]vidence that the professor or researcher is recognized 
internationally as outstanding in the academic field specified in the petition." The regulation lists the 
following six criteria, of which the beneficiary must submit evidence qualifYing under at least two. 

(A) Documentation of the alien's receipt of major prizes or awards for outstanding 
achievernent in the acadernic field; 

(8) Documentation of the alien's membership in associations in the academic field 
which require outstanding achievements of their members; 

(C) Published material in professional publications written by others about the alien's 
work in the academic field. Such material shall include the title, date, and author of the 
material, and any necessary translation; 

(D) Evidence of the alien's participation, either individually or on a panel, as the judge 
of the work of others in the same or an allied academic field; 

(E) Evidence of the alien's original scientific or scholarly research contnbutions to the 
academic field; or 

(F) Evidence of the alien's authorship of scholarly books or articles (in scholarly 
joumals with international circulation) in the academic field. 

In 2010, the U.S. Court of Appeals for the Ninth Circuit (Ninth Circuit) reviewed the denial of a 
petition filed under a similar classification set forth at section 203(b)(1)(A) of the Act. Kazarian v. 
USCIS, 596 F.3d 1115 (9th Cir. 2010). Although the court upheld the AAO's decision to deny the 
petition, the court took issue with the AAO's evaluation of evidence submitted to meet a given 
evidentiary criterion. With respect to the criteria at 8 C.F.R. § 204.5(h)(3)(iv) and (vi), the court 
concluded that while U.S. Citizenship and Immigration Services (USCIS) may have raised legitimate 
concerns about the significance of the evidence submitted to meet those two criteria, those concerns 
should have been raised in a subsequent "final merits determination." Id. at 1121-22. 

The court stated that the AAO's evaluation rested on an improper understanding of the regulations.' 
Instead of parsing the significance of evidence as part ofthe initial inquiry, the court stated that "the 
proper procedure is to count the types of evidence provided (which the AAO did)," and if the 
petitioner fuiled to submit sufficient evidence, "the proper conclusion is that the applicant has failed to 
satisfY the regulatory requirement of three types of evidence (as the AAO concluded)." !d. at 1122 
(citing to 8 C.F.R. § 204.5(h)(3». The court also explained the "final merits determination" as the 
corollary to this procedure: 

2 Specifically, the court stated that the AAO had unilaterally imposed novel substantive or evidentiary 
requirements beyond those set forth in the regulations at 8 C.F.R. § 204.5(h)(3)(iv) (comparable to 8 
C.F.R. § 204.5(i)(3)(i)(D» and 8 C.F.R. § 204.5(h)(3)(vi) (comparable to 8 C.F.R. § 204.5(i)(3)(i)(F». 



If a petitioner has submitted the requisite evidence, USCIS detennines whether the 
evidence demonstrates both a "level of expertise indicating that the individual is one of 
that small percentage who have risen to the very top of the[ir] field of endeavor," 
8 C.F.R. § 204.5(h)(2), and "that the alien has sustained national or intemational 
acclaim and that his or her achievements have been recognized in the field of 
expertise." 8 C.F.R. § 204.5(h)(3). Only aliens whose achievements have garnered 
"sustained national or intemational acclaim" are eligible for an "extraordinary ability" 
visa. 8 U.S.C. § I I 53(b)(I)(A)(i). 

Id. at 1119-20. 

Thus, Kazarian sets forth a two-part approach where the evidence is first counted and then considered 
in the context ofa final merits detennination.3 While involving a different classification than the one at 
issue in this matter, the similarity of the two classifications makes the court's reasoning persuasive to 
the classification sought in this matter. In reviewing Service Center decisions, the AAO will apply the 
test set forth in Kazarian. As the AAO maintains de novo review, the AAO will conduct a new 
analysis if the director reached his or her conclusion by using a one-step analysis rather than the two
step analysis dictated by the Kazarian court. See 8 C.F.R. 103.3(a)(l)(iv); Soltane v. DOJ, 381 
F.3d 143, 145 (3d Cir. 2004); Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 
1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003) (recognizing the AAO's de novo 
authority). 

B. Analysis 

(i) Evidentiarv Criteria 4 

The director found that the petitioner submitted qualifYing evidence that meets the plain language of 
the following three regulatory criteria. 

Evidence oj the alien's participation, either individually or on a panel, as the judge oj the 
work ()f others in the same or an allied academicfield 

The petitioner submitted evidence that the beneficiary is listed as one of approximately 440 
reviewers for Cancer Immunology Immunotherapy, and one of approximately 500 reviewers for 
Vaccine. In addition, the petitioner submitted a certificate confirming the beneficiary's service as 

of student . at the .. 1Inl'·ypr."tv 

review the record 
establishes that the beneficiary served as one of an undocumented number of reviewers for Cancer 

3 The classification at issue in Kazarian, section 203(b )(1 )(A) of the Act, requires qualifYing evidence 
under three criteria whereas the classification at issue in this matter, section 203(b)(1 )(B) of the Act, 
requires qualifYing evidence under only two criteria. 
4 The petitioner does not claim to meet or submit evidence relating to the regulatory categories of evidence 
not discussed in this decision. 



Letters. The AAO concurs that this evidence qualifies under the plain language of the criterion 
set forth at 8 C.P.R. § 204.5(i)(3)(i)(D). 

Evidence of the alien's original scientific or scholarly research contributions to the academic 
field. 

The plain language of the regulation at 8 c.P.R. § 204.5(i)(3)(i)(E) does not require that the 
beneficiary's contnbutions themselves be internationally recognized as outstanding. That said, the plain 
language of the regulation does not simply require original research, but original "research 
contnbutions." Had the regulation contemplated merely the submission of original research, it would 
have said so, and not have included the extra word "contnbutions." See Silverman v. Eastrich 
Multiple Investor Fund, L.P., 51 P. 3d 28,31 (3,d Cir. 1995) quoted in APWUv. Potter, 343 P.3d 
619, 626 (2nd Cir. Sep IS, 2003). Moreover, the plain language of the regulation requires that the 
contnbutions be "to the academic field" rather than an individual laboratory or institution. 

The petitioner submitted evidence that the beneficiary has authored scholarly articles. The regulations, 
however, include a separate criterion for scholarly articles at 8 c.P.R. § 204.5(i)(3)(i)(P). If the 
regulations are to be interpreted with any logic, it must be presumed that the regulation views 
contnbutions as a separate . from articles. The petitioner also 
submitted printouts from the indicating that the 
database contained hundreds of citations of the beneficiary's articles. Two of the beneficiary's 
articles had garnered more than 100 citations each. The beneficiary is the first author for one 0 f 
those articles. Another two articles had garnered over 40 each. The beneficiary is the first author 
for one of these articles. Thus, the petitioner established that the beneficiary is consistently well 
cited. Moreover, the selection of citations submitted demonstrates that other researchers have 
singled out the beneficiary'S work as significant rather than simply listing it as background 
material. 

The petitioner submitted copies of patent documents and other materials relating to the 
beneficiary's work. This office has previously stated that a patent is not necessarily evidence of a 
track record of success with some degree of influence over the field as a whole. See Matter of New 
York State Dep't. of Transp., 22I&N Dec. 215,221 n. 7, (Assoc. Comm'r 1998). Rather, the 
significance ofthe innovation must be determined on a case-by-case basis. Id. 

The petitioner submitted several witness letters. of research 
and development at ImmunoVaccine Technologies (IVT), Inc., Halifax, Nova Scotia, stated: 

During his post •••••••••••••••• [the beneficiary] 
produced three peer-reviewed manuscripts that were published in prestigious 
scientific journals .... 

In the scientific field, the first and last authors of published scientific works 
indicate the most significant contributions to the body of work. [The beneficiary] 
was the first author for two of the publications, and senior author on the third. 
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This indicates that h~formed the most significant portion of the published work 
during his tenure at _ 

professor at the petitioning university, stated: 

As his close collaborator, I am pleased that in less than 2 years, [the beneficiary] 
has not only successfully established the Biological Modifiers Core Facility but also 
has brought cutting edge vaccination methods that have attracted many principle 
[sic 1 investigators at [the petitioning university] as well as external institutions and 
industries. Indeed, the three non-viral methods for "genetic vaccination" that he 
has invented or inlproved/established, in vivo electroporation, liposome based, and 
a novel targeted nanoparticle platform have resulted in two patent applications 
[and] several research collaborations ... with major biotech and pharmaceutical 
companies. In fact, [the beneficiary 1 has been the leader and main player in the 
development of the patent using this technology. 

_further asserts that have expressed interest in the beneficiary's 
idea to use an approved injectable therapeutic as a topical therapeutic for severe ocular allergies. 
Finally, _ asserts that contacted the beneficiary regarding licensing his 
nanoparticle based DNA delivery platform. 

the petitioning university stated that the belleficiill)' "nr·,.,\Tln 

driving connnon enterprise" on which the beneficiary and 
collaborate, and that the beneficiary "has developed the basic ideas behind our projects and should 
be considered the main author of our patents." 

••••••••••••• development at the petitioning IIn1V",·~ltV' 
Center for Translational Research, stated: 

[The beneficiary] has developed several new novel methods for vaccination either 
via new inventions/patents or by partnership with industry including a vaccine 
delivery platform from Innnuno Vaccine T Inc. 
electro po ration vaccine delivery from 
adjuvanted oil vaccine delivery from and a novel nanoparticle 
based vaccination platform that he has invented. [The beneficiary] has been the 
driving force and mind behind all these efforts. 

stated that he and the 
beneficiary "enter[ ed] into a partnership to jointly apply for an NIH grant to develop novel 
in1munological reagents for monitoring cell mediated in1mune response." ~ttested 
generally to the beneficiary's "expertise in the Innnunology field." 
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[The beneficiary] published the first report that showed the interleukin-l 0 feedback 
mechanism that regulates immune responses. This has essential applications in the 
design of protective vaccines. This publication in the Journal of Immunology has 
been cited more than 100 times .... 

He employs cutting edge techniques to improve existing vaccination/immunization 
and related immunodiagnostic methods. [The beneficiary] is working on non-viral 
methods for (cancer) vaccine delivery and immunomonitoring of vaccine efficacy 
with a focus on the use of nanoparticles .... [The beneficiary] was able to file 
invention disclosures and patent applications on potent nanoparticle based vaccine 
delivery platforms. 

~ports assertion that the petitioner's paper in 
~ earned more than 100 citations. The petitioner was the first author of the paper 
in question (entitled "IL-IO production is enhanced in human T cells by IL-12 and IL-6 and in 
monocytes by tumor necrosis factor-alpha"). The March 14, 2010 printout showed 123 
citations of that article. 

In response to the director's notice of intent to deny, the petitioner submitted additional letters . 
••••••••••• confirms that the university signed 

agreements to test the beneficiary's technologies "in house." _ asserts that the university is 
"highly selective" in its collaborations. 

at the Autonomous University of Barcelona, Spain, stated: 

Many research laboratories (like ours) and phannaceutical companies are 
desperately looking for ways to enhance the delivery of DNA vaccines or delivery 
of vaccines in general. [The beneficiary] is among [the] few who have perfonned 
extremely important research focusing on solving this problem by nanoparticle 
platforms that escort DNA vaccines to lymph nodes of the host where they can do 
their job. He has novel targeted-nanoparticles that bind to DNA and home them 
into antigen presenting cells thereby increasing the efficacy of DNA vaccines 
dramatically. We have been collaborating in making vaccines for Leishmaniasis, 
one of the world health concerns for which there is no vaccine available. We 
started collaborating more than a year ago and soon obtained very promising 
results .... His platfonn has shown similar unprecedented results when [it] was 
used in melanoma or breast cancer mouse models. 

asserts that the beneficiary developed a cutting-edge vaccine using a precisely engineered 
nanoparticle. asserts that "[ s ]everal pharmaceutical companies" are interested in 
using the device. concludes that this work "was not a linear development of ideas 
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that already existed, but a truly breakthrough science. 
is collaborating with the beneficiary. 

The Board ofImmigration Appeals (the Board) has held that testimony should not be disregarded 
simply because it is "self-serving." See, e.g., Matter of S-A-, 22 I&N Dec. 1328, 1332 (BIA 
2000) (citing cases). The Board also held, however: "We not only encourage, but require the 
introduction of corroborative testimonial and documentary evidence, where available." Id. If 
testimonial evidence lacks specificity, detail, or credibility, there is a greater need for the 
petitioner to submit corroborative evidence. Matter of Y-B-, 21 I&N Dec. 1136 (BIA 1998). 

The opinions of experts in the field are not without weight and have been considered above. 
USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. 
See Matter of Caron international, 19 I&N Dec. 791, 795 (Comm'r. 1988). However, USCIS is 
ultimately responsible for making the final determination regarding an alien's eligibility for the 
benefit sought. Id. The submission of letters from experts supporting the petition is not 
presumptive evidence of eligibility; USCIS may, as the AAO has done above, evaluate the content 
of those letters as to whether they support the alien's eligibility. See id. at 795; see also Matter of 
V-K-, 24 I&N Dec. 500, n.2 (BIA 2008) (noting that expert opinion testimony does not purport 
to be evidence as to "fact"). USCIS may even give less weight to an opinion that is not 
corroborated, in accord with other information or is in any way questionable. Id. at 795; see also 
Matter of Soffici, 22 I&N Dec. 158, 165 (Comm'r. 1998) (citing Matter of Treasure Craft of 
California, 14 I&N Dec. 190 (Reg'1. Comm'r. 1972». 

Merely repeating the language of the statute or regulations does not satisfY the petitioner's burden 
of proof Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103, 1108 (E.D.N.Y. 1989), ajj'd, 905 F. 
2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner, 1997 WL 188942 at *5 (S.D.N.Y.). 
Similarly, USCIS need not accept primarily conclusory assertions. 1756, Inc. v. The Attorney 
General of the United States, 745 F. Supp. 9, IS (D.C. Dist. 1990). 

The acceptance of the beneficiary's work into peer reviewed journals and his patent pending 
innovations suggest, by a preponderance of the evidence, that the beneficiary's work is original. 
At issue is whether his research accomplishments constitute contributions to the academic field as 
a whole. Many of the letters discussed above are from collaborators rather than independent 
witnesses. Nevertheless, the AAO cannot ignore that the letters show that researchers from 
around the world have actively sought out the as a collaborator. Moreover, the record 
contains email traffic originating from Global on behalf of their 
clients, Co. and discussing their interest in the 
beneficiary's innovations. The reference letters, supported by the email traffic and beneficiary's 
strong citation record, demonstrate an industry interest in and independent reliance on the 
petitioner'S work. 

In light of the above, the petitioner has submitted qualifYing evidence that meets the plain language 
requirements set forth at 8 C.F.R. § 204.5(i)(3)(i)(E). 
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Evidence of the alien's authorship of scholarly books or articles (in scholarly journals with 
international circulation) in the academic field. 

As stated above, the petitioner submitted several articles authored by the beneficiary. Thus, the 
petitioner has submitted evidence that qualifies under 8 C.F.R. § 204.5(i)(3)(i)(F). 

In light ofthe above, the petitioner has submitted evidence that meets three of the criteria that must be 
satisfied to establish the minimum eligibility requirernents for this classification. Specifically the 
petitioner submitted evidence to meet the criteria set forth at 8 C.F.R. §§ 204.5(i)(3)(i)(D), (E) and (F). 
The next step is a final merits determination that considers whether the evidence is consistent with the 
statutory standard in this matter, international recognition as outstanding. Section 203(b)(l)(B)(i) of 
the Act. 

(m Final Merits Determination 

It is important to note at the outset that the controlling purpose of the regulation is to establish 
international recognition, and any evidence submitted to meet these criteria must therefore be to some 
extent indicative of international recognition. More specifically, outstanding professors and 
researchers should stand apart in the academic community through eminence and distinction based 
on international recognition. The regulation at issue provides criteria to be used in evaluating 
whether a professor or researcher is deemed outstanding. Employment-Based Immigrants, 56 
Fed. Reg. 30703, 30705 (proposed July 5,1991) (enacted 56 Fed. Reg. 60897 (Nov. 29, 1991)). 

While the evidence ofthe beneficiary's participation in the widespread peer-review process along with 
numerous other researchers does not set him apart in the field through eminence and distinction, the 
remaining evidence discussed above is more persuasive. The beneficiary has not only published articles 
in qualifYing journals, those articles have consistently gamered widespread attention in the field as is 
apparent through the citation evidence. Moreover, it is apparent from the remaining evidence that the 
international community in the beneficiary's field recognizes the beneficiary's original contnbutions as 
outstanding. 

_explains that the petitioner recruited the beneficiary from Canada through a program designed 
to recruit and retain "first class researchers ~ caliber scientists in the word, including [an] 
interest free relocation of " _ continues that the "established and 
is the director for [the] 

While the petitioner failed to submit the full article, 
article about the beneficiary's vaccine delivery platfonn. 

to the beneficiary's work as "interesting" and "impressive." 

In light of the above, our final merits determination reveals that some of the beneficiary's qualifYing 
evidence, his significant record of citation and considerable independent interest in his patent-pending 
innovations, does set the beneficiary apart in the academic community through eminence and 
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distinction based on international recognition, the purpose of the regulatory criteria. 56 Fed. Reg. 
at 30705. 

III. Conclusion 

The petitioner has satisfactorily established that the beneficiary enjoys international recognition in the 
academic field of immunology. The record indicates that the beneficiary meets at least two of the six 
criteria listed at 8 C.F.R. 204.5(i)(3)(i) and that the evidence is consistent with the statutory standard in 
this matter, international recognition as outstanding. 

IV. Job Offer 

While the AAO withdraws the director's finding that the petitioner has not demonstrated the 
beneficiary's international recognition as outstanding, the AAO will uphold the director's ultimate 
conclusion that the petitioner has not submitted the required evidence for approval 

The regulation at 8 C.F.R. § 204.5(i)(3)(iii) provides that a petition must be accompanied by: 

An offer of employment from a prospective United States employer. A labor 
certification is not required for this classification. The offer of employment shall be in 
the form of a letter from: 

(A) A United States university or institution of higher learning offering the 
alien a tenured or tenure-track teaching position in the alien's academic field; 

(B) A United States university or institution of higher learning offering the 
alien a permanent research position in the alien's academic field; or 

(C) A department, division, or institute of a private employer offering the alien 
a permanent research position in the alien's academic field. The department, 
division, or institute must demonstrate that it employs at least three persons 
full-time in research positions, and that it has achieved documented 
accomplishments in an academic field. 

(Emphasis added.) Black's Law Dictionary 1189 (9th ed. 2009) defines "offer" as "the act or an 
instance of presenting something for acceptance" or "a display of willingness to enter into a 
contract on specified terms, made in a way that would lead a reasonable person to understand that 
an acceptance, having been sought, will result in a binding contract" and defines "offeree" as 
"[o]ne to whom an offer is made." In addition, Black's Law Dictionary defines "offeror" as 
"[0 ]ne who makes an offer." Id. at 1190. 

In light of the above, the ordinary meaning of an "offer" requires that it be made to the offeree, not a 
third party. As such, regulatory language requiring that the offer be made "to the beneficiary" would 
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simply be redundant. Thus, a letter addressed to U. S. Citizenship and Irrnnigration Services (USCIS) 
affirming the beneficiary's employment is not a job offer within the ordinary meaning of that phrase. 

The regulation at 8 C.P.R. § 204.5(i)(2), provides, in pertinent part: 

Permanent, in reference to a research position, means either tenured, tenure track, or 
for a term of indefinite or unlimited duration, and in which the employee will ordinarily 
have an expectation of continued employment unless there is good cause for 
termination. 

On Part 6 of the petition, the petitioner indicated that the proposed employment was a permanent 
position. The submitted a .. cover letter from of the 
petitioner's 0 f the 
petitioner's addressed to U. S. Citizenship and Irrnnigration Services 
(USCIS). In the conclusion to this letter, the authors assert that the petitioner is "offering [the 
beneficiary] a full-time permanent position as Lead Scientist and Research Assistant Professor." This 
document does not constitute a job offer from the petitioner to the beneficiary. 

The petitioner has not submitted the primary required initial evidence, the original job offer predating 
the filing date ofthe petition. Confirmations after the fact are not evidence of eligibility as of the date 
of filing the petition. See generally 8 c.P.R. § 103.2(b)(12); Matter of Katigbak, 14 I&N Dec. 45, 49 
(Reg'l Comm'r 1971). The petitioner has not complied with the regulation at 8 C.P.R. § 103.2(b)(2) 
regarding the submission of affidavits in lieu of primary or secondary evidence. Specifically, the 
petitioner has not demonstrated that the original job offer does not exist or is unavailable. While the 
AAO does not question the credibility of those who have confirmed the beneficiary'S employment, 
USCIS need not accept attestations about the tenns and conditions in a document in lieu of the 
document itself. Without the initial job offer, the AAO cannot consider the petitioner's explanations 
about the tenns and conditions set forth in that job offer. Por this reason alone, the petition may not be 
approved. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not sustained that burden. Accordingly, the AAO will uphold the 
director's deniaL 

ORDER: The director's decision of August 10, 2011 is affinned; the petition will remain denied. 


