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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center. 
and is now bcfore the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

Thc pctitioner is a restaurant which seeks to employ the beneficiary permanently in the United Statc, 
as a restaurant manager. As required by statute, the Form 1-140, Immigrant Petition for ,\llcn 
Worker, is accompanied by an ETA Form 9089, Application for Permanent Employmcnt 
Certification. approved by the United States Department of Labor (USDOL). The director 
determined the petitioner had not established it had the continuing ability to pay the beneficiary the 
proffered wage beginning on the priority date of the visa petition and continuing until the heneficiary 
obtains lawful permanent residence. 

Section 203(h)(2) of the Immigration and Nationality Act (the Act), 8 U.s.c. ~ 1153(b)(2), pnmt!es 
immigrant classification to mcmbers of the professions holding advanced degrecs or their equiyail'nt 
and whose serviccs arc sought hy an employer in the United States. 

The regulation at 8 C.FR. § 204.5(g)(2) provides in pertinent part: 

Ability or prospective employer to pay wage. Any petition filed by or for an 
employment-hased immigrant which requires an offer of employment must be 
accompanied hy evidence that the prospective United States employer has the ahility 
to pay the proffered wage. The petitioner must demonstrate this ahility at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in thc form of' copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioncr must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority datc, which is the date the ETA Form 9089 was accepted for processing by any office within 
the employment system of the USDOL. See 8 C.F.R. § 204.5(d). The petitioner mU',t alsll 
demonstrate that, on the priority date, the beneficiary had the qualifications statcd on its ETA Form 
9089 as certified by the USDOL and submitted with the instant petition. Marter or Wing's Teo !fllll.\". 

16 I&N Dec. 1.'18 (Act Reg. COIllm. 1977). 

Here. the ETA Form 9089 that was accepted for processing on September 25. 2009 show, the 
proffered wage as 56(1.840 per year. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 14.'1 (3d 
Cir. 2()()·+). 

The petitioner is structured as a C corporation and claims to have been established in 2002 and to 
employ 2S workers when the petition was filed. Its IRS Forms 1120, U.S. Corporation Income Tax 
Returns, reflect it operates on a calendar ycar basis. On the ETA Form 9089, .signed by til,' 
beneficiary on AprilS, 2010, he claimed to have worked for the petitioner since July 14,2009. 



A certified lahor certification establishes a priority date for any immigrant petition later hased on the 
ET A Form Y089. Therefore, the petitioner must establish that the job oller was realistic as 01' the 
priority date and that the offer remained realistic for each year thereafter, until a beneficiary obtains 
lawful pcrmanent residence. The petitioner's ahility to pay the proffered wage is an essential element in 
evaluating whether a job oller is realistic. See Matter ol Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comlll. IY77): sce also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic. United 
States Citilenship and Immigration Services (USCIS) requires the petitioner to demonstrate final]elal 
resources sufficient to pay the beneficiary'S proffered wages, although the totality of the circumstances 
affecting the petitioning business will be considered if the evidence warrants such consideration. SCI' 

Matter o/Sollegmm, 12 I&N Dec. 612 (Reg. Comm. 1967). 

USCIS first examines whether the petitioner employed and paid the heneficiary from the prioritv 
date onwards. A finding that the petitioner employed the beneficiary at a salary equal to or greater 
than the proffered wage is considered primatclcie proof of the petitioner's ability to pay the wage. 
The beneficiary's IRS Forms W-2 show compensation received from the petitioner. as shown in the 
tahle helow. 

2009 2010 
$10,595 $14,940 

In this case, the petitioner has not estahlished that it employed and paid the beneficiary the lull 
proffered wage from the priority date of September 25, 2009 or onward. 1 

If the petitioner does not estahlish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS next examines the net income figures reflected on 
thc petitioncr's federal income tax returns, without consideration of depreciation or other expenses. 
Ri"a Sired DO/lilts. LLC ,'. Napolitano, 558 F.3d III (I" Cir. 2009); Taco Especial I'. Napolitllllo, 
6% F. Supp. 2d 873 (E.D. Mich. 2010), alrd, No. 10-1517 (6th Cir. filed Nov. 10,2011). Reliance 
on federal income tax returns as a basis for determining a petitioner's ability to pay the prolTered 
wage is well established by judicial precedent. Elatos Rest(lurant Corp. v. SUI'(l, 632 F. Supp. IO-+'), 
1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcrati Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (l)th 

1 Counsel implies that USCIS should prorate the proffered wage for the portion of the year that 
OCCUlTed after the priority date. USCIS will prorate the proffered wage if the record contain, 
evidence of net income or payment of the beneficiary's wages specifically covering the portion of the 
year that occurred after the priority date (and only that period), such as monthly income statement.s 
or pay stubs. In this case, the record contains pay stubs indicating that the beneficiary was paid 
approximately 55,735 from the priority date to the end of 2009. However. if one prorates the 
proffered wage of S60,840 from the September 25, 200Y to the end of the calendar year, the 
petitioner would need to have paid the beneficiary $16,168 during that time period to establish that It 
had paid the proffered wage. As the petitioner paid the beneficiary significantly less than that 
amount during that time frame, it has not established that it paid the proffered wage to the 
beneficiary in 2()()l). 



Cir. 1984»; .Iee aiso Chi-Fell/{ Chan/{ v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.ef'. 
Food Co .. file. I' . .1,'01'(1. 623 F. Supp. 1080 (S.D. N.Y. 1985); Uheda v. PO/Iller, 539 F. Supp. 647 
(N.D. Ill. 1(82), a(rd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross receiph and 
wage expense is misplaced. Showing that the petitioner's gross receipts cxceeded the prollereu 
wage i.s insufficient. Similarly, showing that the petitioner paid wages in exccss of the profkree! 
\""age i~ insufficicnl. 

In K.CP. Food Co .. fllc v. Sava, slipra, at 1084, the court held that USCIS had properly relied Oil 

the petitioner's net income figure, as stated on the petitioner'S corporate income tax returns, rather 
than the petitioner's gross income, The court specifically rejected the argument that the Ser\]Cl' 
should have considered income before expenses were paid rathcr than net incollle. See l,/C() 
Elpeei{// I'. Napo/itallo, 696 F. Supp. 2d at 881 (gross profits overstate an employer's ability to pay 
because it ignores other necessary expenses). 

On appeal. counsel argucs submits a letter from who compares the 
corporation's net taxablc income for 2007,2008 and 2009 and explains that the amount was low ill 
2009 because of a Section 179 write off. He states that this made the company look less profitable 
during that year. It is noted that, generally, investment in depreciable propertics is recovered OYL'J' a 
period of time extending beyond the year of investment. However, under Section 179 of the IRS ta \ 
code, taxpayers are permitted to accelerate the depreciation of their acquired assets by deductin~ a 
limited amount of investment in the year the asset was purchased. 

With respect to depreciation, the court in River Street Donllts noted: 

Thc AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out ovcr the 
ycars or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
rcprcscnt current use of cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its pol icy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangihle asset is a "real" expense. 

Ril 'cr St reet DOllllts at I 18. "[ USClS ) and judicial precedent support the use of tax returns and the 
lIet illcolllcfigllres in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should be revised by the court by adding back depreciation is without support." Chi-Ferl/{ Challg at 



537 (emplwsis added). Therefore. the petitioner's argument that the AAO should overlooK lile 
eorporation's low income in 2009 by adding back depreciation is without merit. 

For a C corporation. USCIS considers net income to be the figure shown on Line 28 of the IRS Form 
1120. The pctitioner's IRS Form I 120 tax returns demonstrate its net income for the years of lile 
requisite pcriod below: 

Year Net Income 
2009 -583.53 I 
2010 $24.817 

Therci(lre. 1'01' the years 2009 and 2010. the petitioner did not have sufficient net income to pay Ihe 
dil'l'erence hetwcen the proffered wage and the wages actually paid to the beneficiary. 

As an alternate means of determining the petitioner's ahility to pay the proffered wage. USCIS Illa} 

rcview thc pctitillner's net current assets. Net current assets are the difl'crcnce between Ihe 
petitioner's currcnt assets and current liabilities.' A corporation's year-end current assets arc shown 
on Schedule L. lines I through 6. Its year-end current liabilities are shown on lines 16 through I X 
II' the total 01' a corporation's end-or-year net current assets and the wages paid to the beneficiarv III' 
any) are equal to or greater than the proffered wage. the petitioner is expccted to be able to pay Ihe 
proffered wage using those net current assets. The petitioner's tax returns demonstrate its net currel\l 
assets I'm the required period. as shown in the table below: 

Year Net Current Assets 
2009 $8.060 
2010 $88.901 

Therefore. I'or Ihe year 2009. the petitioner did not have sufficicnt net current assets to pay 11ll' 

proffered wage. 

Therefore. I'nlm the date the ETA Form 9089 was accepted for processing by the USDOL. the 
petitioner had not established that it had the continuing ability to pay thc beneficiary the profl'crL'd 
wage as of the priority date through an examination of wages paid to the beneficiary. or ils net 
inconlc or net current assets. 

On appcaL counsel argues that this case should bc decided following Construction ul1d Design Cli. I'. 

USC/S. 563 F.3d 5lJ3 (7th Cir. 2(09). a decision by the Seventh Circuit Court of Appeals which has 

'According to Harron's Dictionary o(Accounting Terms 117 (3'" ed. 2000). "current assets" consisl 
of items having (in most cases) a life of one year or less. such as cash. markctable securllie,. 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
onc year. such accounts payable, short-term notes payable. and accrued expenses (such as taxes and 
salaries). ld at I IX. 



jurisdiction in Illlliana, Illinois and Wisconsin, In that case, the Seventh Circuit directly addrc"ed 
the method used by USCIS in determining a petitioner's ability to pay the proffered wage, I his 
matter is distinguishable from the fact pattern in Construction and DcsiRIl Co, L USCIS because that 
case dealt with a company that had been employing a beneficiary as a contractor while in this CISl', 

the petitioner hired the beneficiary as an employee, Additionally, even had the fact pattern in the 
two cases been similar, this case originated in Missouri, which is outside the jurisdiction of the 
Seventh Circuit. Therefore, the AAO would not have been bound hy this precedent decision of the 
Circuit Court of Appeals for the Seventh Circuit. See N.L.R,B, v, Ashkenazy Proper/y Mtll1{lg('/l/('11/ 
Corp .. X I 7 F,2d 74, 75 (9th Cir. 1987) (administrative agencies are free to refuse to follow precedent 
in cascs originating outside the circuit), Finally, as the AAO is also considering the totality 01' the 
circumstances in this matter, the analysis fully complies with the holding in COllstructioll (llId 

f)esigll Co. 

Counsel's assertions on appeal cannot be concluded to outweigh the evidence presented in the ta.\ 
returns as submitted by the petitioner that demonstrates that the petitioner could not pay the 
proffered wage from the day the ETA Form 9089 was accepted for processing by the USDOL. 

USC IS may consider the overall magnitude of the petitioner's business activities in its detenninatll111 
of the petitioner's ability to pay the proffered wage. See Matter o(Sol1egawa. The petitioning entity 
in S()II('~(I"'lI had been in business for over I I years. During the year in which the petition was filed 
in that case, the petitioner changed business locations and paid rent on both the old and new 
locations for five months. There were large moving costs and also a period of time when the 
petitioner was unahle to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well estahlished. Th,' 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. I leI' 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
heen included in the lists of the best-dressed California women. The petitioner lectured on fashloll 
design at de.sign and fashion shows throughout the United States and at colleges and universities in 
Califorllia. The Regional Commissioner's determination in SOIJeRowa was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturiere, As in SOlleg(/\l'o, 

USCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth 01' the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteri.stic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
lISCIS deems relevant to the petitioner's ability to pay the proffered wage. 

In this case, the petitioner has not submitted any evidence demonstrating and uncharacteristic losses 
or other circumstances similar to those described in the SOl1egawa decision, Instead, as explained 
above, the petitioner failed to establish its ability to pay the proffered wage in 2009. Although 
counsel claims the petitioner's inability to establish its ability to pay the wage in 1009 was due to its 
taking steps to minimize its income, the 2009 tax return also shows a significant dip in gross ren'nll,' 
in 20()9 from 20()8. The business was in a decline. Accordingly, the petitioner has not established 



that the job offer was realistic. Thus, assessing the totality of the circumstances in this individuCiI 
case, it is concluded that the petitioner has not established that it had the continuing ability to pay the 
prorfered wage beginning on the priority date. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 or the .\ct. 
8 U.s.c. * 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


