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an) further inL)uiry that you might have concerning. your case must be made to that office. 
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DISCUSSION; Th~ Dir~ctor, Nebraska Service Center, denied the cmployment-based llllmigrant 
visa petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismi"cd. 

The petitioncr is a prm ider of financial services software and systems. It seeks to cmploy the 
beneficiary permanently in the United States as a lead software engineer, pursuant to section 203(b)(2) 
of the Immigration and Nationality Act (the Act), 8 USc. S 1153(b)(2). In peninent pan. section 
203(b)(2) of the Act provides immigrant classification to Illembers of the professions holding advanced 
degrees or their e4uivalent and wh(be services are sought by an employer in the United States. As 
required by statute, the petition is accompanied by ETA Form 9089, Application for Perl1lanelll 
Employment Certification. approved by the United States Department of Labor (DOL). The director 
determined that the petitioncr had not demonstrated its continuing ability to pay thc beneficiary the 
proffered wage since the priority date. The director denied the petition accordingly. 

On appea\. counsel asserts that the petitioner has the continuing ability to pay the beneficiary the 
proffered wage since the priority date. Counsel contends that the petitioner has increased its assels 
by $I.()OO,()()O.OO from a recent stock sale. Counsel submits a lettcr from the 'tiorler's a 
copy of a stock agreemcnt bctween the and two 
letters from the of copie.s of the petitioner's bank 
statements, and a copy of the petitioner's balance sheet as of September 9.2011. in support of the 
appeal. 

The rccord show.' that the appeal is properly filed and timely and makes a specific allegation or error 
in law or fact. The proccdural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the proccdural history will be made only as necessary. 

As set forth in the director's deni,1i of August 22, 2011, the single iSMle in this case is whether or not 
the petitioner has thc ability to pay the proffered wage as of thc priority date and continuing until the 
beneficiary obtains lawful permanent residence. 

The regulation at K CT.R. ~ 204.5(g)(2) states, in pertinent part: 

Ahilill' 01 prtl.ll'<'Ctire employer to pay wage. Any petition filed by or for an 
elllpl()Ylllent-ilased immigrant which re4uires an offer of employment must be 
aceoillpanicd by clidencc that the prospective United States eillployer ha, the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copics of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner lllUSt demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date. which is the date the ETA form 90S9 was accepted for proces:,ing by any ollic'c' within 
the elllployment system of the DOL. Sec g C.r.R. ~ 204.5(d). The petitioner must aLso demonstrate 
that. on the priority date. the heneficiary had the qualifications stated on its ETA Form 90S9 as ccrtified 
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hy the DOL and suhmitted with the instant petition. M({ller or Wil/g's Tm HilIISt'. 16 I&N Dec. 158 
(Act. Reg. Comm. 1977). 

Here. the Form ETA 9089 was accepted for processing on February 25, 20 I O. The proffered wage as 
stated on the Form ETA 9089 is $113,651.00 per year. The Form ETA 9089 states that the position 
requires a hachelor's degree in engineering and 60 months experience in the alternate occupations of 
either vice president of technology or lead engineer. Part H. 14 further describes the required work 
experience as follows: 

five years of progressive experience developing secure. distributed, on-line 
systems for the financial services industry, including 3 years experience usmg 
Java enterprise technology platform and cloud computing technologies. 

The AAO conducts appellatc rcview on a de II(}\'" hasis. See SO/I({lIe \'. D01. 381 F.3d 143. I~:'i (3d 
Cir. 2(04). The AAO considers all pertinent evidence in the record, including new evidence 
proper! y suhmitted upon appeal. I 

The evidencc in the rccord of proceeding shows that the petitioner is structured as a C corporation. 
On thc petition. the petitioner claimed to have heen established in 2009, to have a gross annual 
income of S I .000.00.00. and to currently employ 4 workers. According to the tax returns in the 
record, thc pctitioner's fiscal year runs with the calendar year. On the Form ETA 9089. signed hy 
the beneficiary on July 16.2010, the beneficiary claimed to have been employed by the petitioner in 
the offered job of lead software engineer since October 1.2009. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
an ETA Form 9089 estahlishes a priority date for any immigrant petition later based on the ETA Form 
9089. the petitioner must estahlish that the joh offer wa, realistic as of the priority date and that the offer 
remaincd realistic for each year thereafter, until the heneficiary ohtains lawful permanent residence. 
The petitioner's ahility to pay the proffered wage is an essential element in evaluating whether a job 
olTer is realistic. See Maller (It Grml Wail, 161&N Dec. 142 (Acting Reg. Comm. 1977): see also 8 
CF.R, ~ 204.5(g)(2). In evaluating whether a job offer is realistic, United States Citizenship and 
Immigration Services (USCIS) requires the petitioner to demonstrate financial resources sufficient to 
pay the beneficiary's proffered wages, although the totality of the circumstances affecting the 
pctitioning business will be considered if the evidence warrants such consideration. Sec Molter oj 
SOIlegawa. 12 I&N Dec. 612 (Reg. Comm. 1967). 

In dctcrmining the petitioner's ahility to pay the proffered wage during a given period. USeIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner estahlishes hy documentary evidence that it employed the beneficiary at a salary equal to 

I The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, 
which are incorporated into the regulations at 8 CF.R. ~ 103.2(a)(1). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. 
See Maller otSoriano. 19 I&N Dec. 764 (BIA 1988). 
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or greater than the proffered wage, the evidence will be considered prima Ii/cie proof of the 
petitioner's ability to pay the proffered wage, 

The record contains a Form W-2, Wage and Tax Statement, for the year 2010 and three paycheck 
.stubs for the year 20 II, reflecting employee compensation paid to the beneficiary by the petitioner 
as follows: 

• 2010 -- 5X3.333.40 ($30,317.60 less than the proffered wageof$113,651.00) 
• 20 II - $41,666.70 as of August 31, 20 II (571,984.30 less than the proffered 

wage of $1 13,651.(0) 

The petitioner failed to establ ish that it paid the beneficiary the full proffered wage of $113,651.00 in 
2010 and 2011. Although the petitioner must demonstrate the ability to pay the full proffered wage 
in 20 I 0 and 20 II. it must be noted that the petitioner is only obligated to show that it could have 
paid the difference between the proffered wage and wages already paid in 2010 and 2011. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
011 the petitioner's federal income tax return. without consideration of depreciation or other 
expenses. River Slreel DOllllIS, LLC v. NapolilclllO, 558 F.3d III (1 ,\ Cir. 2009); Taco Especiul v. 
Nopo/iIO/1(J, 696 F. Supp. 2d 873 (E.D. Mieh. 2(10), ulTd, No. IO-ISI7 (6th Cir. filed Nov. !O, 
2(11). Rcliancc on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (Cilill!! Tongaf{/pll Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 
n05 (9th Cir. IlJH4»: sce also Chi-Feng ChUllg v. Thornhurgh, 719 F. Supp. 532 (N.D. Texas 
19lN); K.Cf'. Food Co .. Ine. \'. Su\'U, 623 F. Supp. 1080 (S.D.N.Y. 1985): Uheda I'. Palmer, S:19 F. 
Supp. 647 (ND. 111. 1982), afrd. 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross 
receipts and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded the 
proffered wage is insufficient. Similarly, showing that the petitioncr paid wages in cxccS.s of the 
proffered wage is insufficient. 

In K.CP. Food Co., Inc. I'. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service. now USCIS, had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax retums, rather than the petitioner's gross income. 
The COLlrt specifically rejected thc argument that USCIS should have considered income before 
expenses were paid rather than net income. Sce Toco Especial I'. Napolilallo, 696 F. Supp. 2d at 881 
(gross profits overstate an employer's ahility to pay becausc it ignores other necessary expenses). 

With respect to depreciation, the court in Ril'er Slreel Donuts noled: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 



years or concentrated into a few depcnding on the petitioner's choice of 
accounting and depreciation methods. Nonctheless, the AAO explained that 
depreciatiun represents an actual cost of doing business, which cuuld represent 
either the diminution in value of buildings and equipment or the accumulat ion of 
funds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciat.lon do not 
represent current use of cash, neither does it represent amounts available to pay 
wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

Ril'a STreeT DOl/liTs at I IS. "[ USCIS [ and judicial precedent support the lISC of tax returns and the 
l/eT il/Cllllle figures in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should be revised by the court by adding back depreciation is without support." Chi-Feng Chang at 
537 (emphasis added). 

The petitioner's Form 1120 tax return lists its net income as shown in the table below. 

• In 20 I 0, the Form 1120 stated net income2 of <$645,520.00>.1 
• The petitionCl' failed to provide its Form 1120 tax return for 2011. which "as not 

due at the time the appeal was filed. 

The petitioner did establish that it had sufficient net income to pay the difference between wages 
paid to the beneficiary and the full proffered wage since the priority date. 

As an alternate means of determining the ability of the petitioner to pay the proffered wage. USCIS 
may review its net current assets. Net cUlTem assets are the difference between a corporate entity's 
current assets and current liabilities." A corporation's year-end current assets are shown on Schedule 
L. lines I through 6. Its year-end cUlTent liabilities arc shown on lines 16 through 18. If the total of 
a corporation's end-of-year net current assets and the wages paid to the beneficiary (if any) are equal 
to or greater than the proffered wage. the corporation is expected to be able to pay the proffered 

, For a C corporation, USCIS considers net income to be the figure shown on Line 28 of the Form 
1120, U.S. Corporation Income Tax Return. 
1 The symbols <a numher> indicate a negative number, or in the context of a tax return or other 
financial statement, a loss. 
" According to Barron's DicTiOlwrv o{Acc!)lInting Terms 117 (3 rd ed. 20(0). "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payahle, and accrued expenses (such as taxes and 
salaries). !d. at II X. 
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wage using those net current assets. The tax returns of the petitioner demonstrate its end-of-year net 
current assets as shown in the table below. 

• In 20 I O. the Form 1120 stated net current assets of $0.00, apparently because it 
was not required to complete the Schedule L. 

• The petitioner failed to provide its Form 1120 tax return for 2011. 

The petitioner did not establish that it had sufficient net current assets to pay the difference hetween 
the proffered wage and wages already paid since the priority date. 

The record contains two letters dated Deeemher 2, 2009 and J which 
are both signed by the In the 
letter dated December 2. completed an 
equity investment of S500.000.00 in thc petitioner on an unspecified date in addition to providing the 
~h a $500.000.00 line of credit in November 2009. In the letter dated January 18.201.1. 
_stated that extended a $1,000,000.00 linc of credit to 
the petitioner in November 20 I O. which the petitioner had not accessed as of the date of this letter. 

In calculating the ahility to pay the proffered salary, USCIS will not augment the petitioner's net 
income or net current assets by adding in the petitioner's credit limits, hank lines, or lines of credit. 
A limit on a credit card cannot be treated as cash or as a cash asset. Further, a "bank line" or "line of 
credit" is a hank's unenforceable commitment to make loans to a particular borrower up to a 
specified maximum during a specified time period. A line of credit is not a contractual or legal 
obligation on the part of the bank. Scc B(/rron's Dictionary of Finance and Inl'estmellt Terms. 45 
( 19y9). 

Since a line of credit is a "commitment to loan" and not an existent loan, the petitioner has not 
estahlished that the unused funds from these lincs of credit are available at the time of filing the 
petition. As noted above, a petitioner must establish eligibility at the time of filing; a petition cannot 
be approved at a future date aftcr the petitioner hecomes eligible under a new set of facts See 
M(/tter o(Klllig/wk. 14 I&N Dec. 45. 49 (Comm. 1971). Moreover, the petitioner's existent loans 
will be reflected in the balance sheet provided in the tax rcturn or audited financial statement and 
will be fully considered in the evaluation of the corporation's net current assets. Comparable to the 
limit on a credit cartl. the line of credit cannot be treated as cash or as a cash asset. However, if the 
petitioner wishes to rely on a line of credit as evidence of ability to pay, the petitioner must submit 
documentary evidence, such as a detailed business plan and audited cash flow statements, to 

demonstrate that the line of credit will augment and not weaken its overall financial position. Also, 
USCIS will give less weight to loans and debt as a means of paying salary since the debts will 
increase the ftrm's liabilities and will not improve its overall financial position. Although lines of 
credit and debt are an integral part of any business operation, USC IS must evaluate the overall 
financial position of a petitioner to determine whether the employer is making a realistic joh offer 
and has the overall financial ability to satisfy the proffered wage. See Matter of Great Wall, 16 I&N 
Dec. 142 (Acting Reg. COlllnl. 1977). Finally. the record is devoid of the terms of this line of credit 
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or evidence that 
datc. 

honored this line of credit in the year of the priority 

Counsel contends on appeal that the petitioner has increased its assets 
recent stock sale. In support of this contention, 
agreement dated July 24, 2011, hetween the petitioner and 
petitioner agreed to sell 621,118 shares of its common 
S LOOO,OOO.OO. The stock purchase agreement is signed 
petitioner's hehalf and 

hy $1,000,000.00 from a 
of a stock purchase 

in which the 
for 

The record contains copies of hank statements for the petitioner'S checking account at 
Bank dated January 3 I, 20 I I. Fehruary 28, 20 I I. March 31, 20 I I, Apnl 3(), 20 I I, May -' L 20 I L 
June 30, 20 I I. J ul Y 3 I, 20 I I. and August 3 I, 20 I I. These accounts renee! the following depos its: 
$100,00.00 on January 26, 20 II, S I 00,000.00 on March I, 20 II. S 100,000.()0 on AprilS. 20 I I, 
S5(),()OO()() on April 2X. 2011. SIOO,()OO.OO on May 20, 2011. SSO,OOO.OO on Junc 15. 201 L 
S85,OOO.OO 011 June 30, 201 L SIOO,OOO.OO on July 28, 2011, $125,000.00 on August II, 2011, 
$244,000.00 on August II. 20 II and S 125,000.00 on August 19, 20 II. However, it is not possible to 
determine the nature and source of these deposits from the bank statements, much less that such 
source was if 
the petitioner as reflected in any funds nnw;,rlpn 

to July 29, 2011 mllst be considered to he derived from the $1,000,000.00 line of credit exterlded 
I November 2010 as referenced to by 

in his letter dated January 18,20 II. Further, 
deposits madc purported sale of 621,118 shares of the 

pet it ioner' s cOlllmon stock to S I ,000,000.00, amount 
$544,X58.00. The petitioner has to any ev demonstrating that 

has subsequently paid any portion of the remaining balance of $466,142. to 
petitioner as <l result of the Jul y 2Y, 20 II stock sale. Nevertheless, even if the evidence estahlished that 
these deposits by the petitioner were derived from payments hy the 
petitioner's checking account represents cash needed to conduct the financial transactions l!l 

the petitioncr's regular day-to-day operations rathcr than a readily available asset that eoulel be ,,,cel tu 
continually pay thc proffered wage to the beneficiary since the priority date. It is noted that the 
petitioner did not sublllit an audited financial statement or federal tax return for 2011. either of 
which would have given a complete and accurate picture of the petitioner's financial abilities and the 
relevance, or eXistence. of the c\alll1ed assets. Doubt cast on any aspect of the petitioner's proof 
may, or course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence 
offered in support of the visa petition. Mallerof'Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). 

Finally, any reliance on the balance in the petitioner'S bank account is misplaced. First, bank 
statement.s are not among the three types of evidence, enumerated in 8 C.F.R. § 204.5(g)(2), required 
to illustrate a petitioner's ability to pay a proffered wage. While this regulation allows additional 
material "in appropriate cases." the petitioner in this case has not demonstrated why the 
documentation specified at 8 C.F.R. § 204.5(g)(2) is inapplicable or otherwise paints an inaccurate 
financial picture of the petitioner. Second, bank statements show the amount in an account on a 
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given date, and cannot show the smtainable ability to pay a proffcred wage. Overall, the,e bank 
statements do not establish that the petitioner more likely than not had the continuous and sustainable 
ability to pay the proffered wage since the priority date. 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Malter o{ SoncliClvva. 12 I&N Dec. 612. 
That case. however, relates to petitions filed during uncharacteristically unprofitable or difficult 
years within a framcwork of profitable or successful years. The petitioning entity III SOIzegmm had 
been in business for ovcr II years and routinely earned a gross annual income of about $100.000. 
During the year in which the petition was filed in that case, the petitioner changed business locations 
and paid rent on both the old and new locations for five months. There were large moving costs and 
also a period of time when the petitioner was unable to do regular business. The Regional 
Commissioner determined that the petitioner's prospects for a resumption of successful husiness 
operations were well established. The petitioner was a fashion designer whose work had heen 
featured in Time and Look magazines. Her clients included Miss Universe, movie actresses, and 
society matrons. The petitioner's clients had been included in the lists of the best-dressed California 
women. The petitioner lectured on fashion design at design and fashion shows throughout the 
United States and at colleges and universities in California. The Regional Commissioner's 
determination in SOl/cgmm was hased in part on the petitioner's sound business reputation and 
outstanding reputation as a couturiere. As in SOlleguwu. USC IS may, at ih discretion. consider 
evidence relevant to the petitioner's financial ability that falls outside of a petitioner's net income and 
net CUtTent asscts. USCIS may consider such factors as the number of years the petitioner has been 
doing business, the established historical growth of the petitioner's business, the overall numher of 
employees, the occurrence of any uncharacteristic business expenditures or losses, the petitioner's 
reputation within its industry. whether the beneficiary is replacing a former employee or an 
out sourced service, or any other evidence that USCIS deems relevant to the petitioner's ability to pay 
the proffcred wage. 

In the instant ca,e. no evidence has been presented to show that the petitioner has a sound and 
outstanding business reputation as in SOllegavva. Nor has the petitioner included any evidence or 
detailed explanation of its milestone achievements or accomplishments. In addition, the petitioner has 
neither claimed nor provided any evidence demonstrating that it suffered any uncharacteristic 
business losses that prevented its continuing ability to pay the beneficiary the proffered wage as of 
the priority date. Further. no evidence has been presented to show that the petitioner's officers are 
willing and able to sacrifice or forego past, present. or future compensation to pay the beneficiary's 
proffered wage. 

Thus. assessing the totality of the circumstances in this individual case, it is concluded that the 
petitioner has not establi,hed that it hau the continuing ability to pay the proffered wage. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remain, entnely 
with the petitioner. Section 291 of the Act, 8 U.s.c. § 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 


