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DISCUSSION: The preference visa petition was denied by the Director, California Service Center, and is 
now before the Administrative Appeals Office on appeal. The appeal will be sustained. The petition will be 
approved. 

The petitioner is a dental clinic. It seeks to employ the beneficiary permanently in the United States as a 
dental assistant. As required by statute, a Form ETA 750, Application for Alien Employment Certification 
approved by the Department of Labor, accompanies the petition. The director determined that the petitioner 
had not established that it had the continuing ability to pay the beneficiary the proffered wage beginning on 
the priority date of the visa petition and that it had not established that the beneficiary has the requisite 
experience as stated on the labor certification petition. The director denied the petition accordingly. 

On appeal, counsel submits a brief and additional evidence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b)(3)(A)(i), 
provides for the granting of preference classification to qualified immigrants who are capable, at the time of 
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

8 C.F.R. 4 204.5(g)(2) states, in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment-based 
immigrant which requires an offer of employment must be accompanied by evidence that the 
prospective United States employer has the ability to pay the proffered wage. The petitioner must 
demonstrate this ability at the time the priority date is established and continuing until the beneficiary 
obtains lawful permanent residence. Evidence of this ability shall be in the form of copies of annual 
reports, federal tax returns, or audited financial statements. 

8 CFR § 204.5(1)(3)(ii) states, in pertinent part: 

(A) General. Any requirements of training or experience for slulled workers, professionals, or other 
workers must be supported by letters from trainers or employers giving the name, address, and title of the 
trainer or employer, and a description of the training received or the experience of the alien. 

(B)  Skilled workers. If the petition is for a slulled worker, the petition must be accompanied by evidence 
that the alien meets the educational, training or experience, and any other requirements of the individual 
labor certification, meets the requirements for Schedule A designation, or meets the requirements for the 
Labor Market Information Pilot Program occupation designation. The minimum requirements for ths  
classification are at least two years of training or experience. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority 
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for 
processing by any office within the employment system of the Department of Labor. The petitioner must also 
demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750 
Application for Alien Employment Certification as certified by the U.S. Department of Labor and submitted with 
the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Cornrn. 1977). Here, the Form 
ETA 750 was accepted on March 12,2001. The proffered wage as stated on the Form ETA 750 is $19.22 per 
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hour, which equals $39,977.60 per year. The Form ETA 750 states that the position requires a four-year 
Bachelor of Science degree in dental medicine and two years experience. 

With the petition, counsel submitted: 

= A Form G-28; and, 

The original ETA 750. 

On March 26,2004, the director issued a request for evidence (RFE) seeking additional proof of 

= The beneficiary's qualifications, including official transcripts; a credentials evaluation; and two years 
prior experience on employer's letterhead, with proof of receipt of the wages; and, 

The petitioner's ability to pay the proffered wage, noting that CIS (Citizenship and Immigration 
Services) claims records indicate the petitioner had filed at least three Form 1-140 petitions for different 
beneficiaries and thus needed to establish the ability to pay all three beneficiaries. 

In response, counsel did not respond to the director's inquiry into three prior petitions. Instead, he submitted: 

Drs. a n d  the petitioner's shareholder's, individual 
federal and California income 

The petitioner's intennittent quarterly wage and withholding returns for the last quarter of 2001-2003; 

A letter of the beneficiary's prior dental clinic employer in the Philippines certifying the beneficiary's 
employment as a dentist for nearly five years from January1 988 through December 1933; 

A February 21, 2001 credentials evaluation of the beneficiary, finding that she holds the U.S. 
equivalent of a doctor of dental surgery from a Philippines dental school; 

The diploma of a Manila, Philippines college of medical technology dated April 3, 1982, certifying 
her graduation with a doctor of dental medicine, having completed the fow-year course; 

A Philippines licensing certificate to the beneficiary granting her a license to practice as a dentist; 
and, 

The beneficiary's college and dental school coursework transcripts. 

On March 27, 2004, the director denied the petition, finding the evidence did not establish the petitioner's 
continuing ability to pay the proffered wage beginning on the priority date and did not demonstrate the 
beneficiary had the requisite two years of salient work experience. 

In particular, the decision stated that the only evidence showed the beneficiary had worked as a dentist for the 
Pangan-Arnante Dental Clinic in the Philippines, not as a dental assistant, and that the assets of the petitioner's 
shareholders did not establish the petitioner's ability to pay. 

On appeal, counsel asserts the ETA 750 had only asked for the beneficiary's jobs held in the three previous 
years, while her work as a dental assistant had occurred from March 1984 to December 1987. It is worth 
noting here that item 15 asks the applicant to list "any other jobs related to the occupation for which the alien 
is seeking certification as indicated in item 9," in which were filled the words "dental assistant." Counsel 
further asserts that the petitioner's 100-percent stockholders' assets show the petitioner's financial health, 
which in any event has a ready line of credit, but that regardless, "the capacity to pay is not and should not b e 
the only basis for the approval or denial of this petition." 
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On appeal counsel submits: 

A Filipino dental clinic notarized certificate stating that from March 1984 to December 1987 the 
beneficiary worked as its dental assistant; 

A sworn April 19, 2004 statement by one of the petitioner's two shareholders that the clinic's opening 
a branch office at substantial costs had caused its 2001 non-operating losses, even though the 
petitioner still paid more than $150,000 in salaries and wages in 2001 and 2002; and, 

The petitioner's Form 1120 tax returns showing a taxable gain of $1,185 in 2001 and a net loss of 
$2,707 in 2002. 

The tax returns reflect the following information for the following years: 

2001 
Net income $1,185 
Current Assets $33,332 
Current Liabilities $6,096 

Net current liabilities $27,236 
Compensation of Officers $135,000 

In determining the petitioner's ability to pay the proffered wage, CIS will first examine the net income figure 
reflected on the petitioner's federal income tax return, without consideration of depreciation or other expenses. 
Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay the proffered 
wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F.Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984); see 
also Chi-Feng Chang v. Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 
F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F.Supp. 647 (N.D. Ill. 1982), afl'd, 703 F.2d 571 (7th 
Cir. 1983). In K.C.P. Food Co., Inc. v. Sava, the court held that the Service had properly relied on the 
petitioner's net income figure, as stated on the petitioner's corporate income tax returns, rather than the 
petitioner's gross income. Supra at 1084. The court specifically rejected the argument that the INS, now CIS, 
should have considered income before expenses were paid rather than net income. Finally, no precedent 
exists that would allow the petitioner to "add back to net cash the depreciation expense charged for the year." 
Chi-Feng Chang v. Thornburgh, Supra at 537. See also Elatos Restaurant Corp. v. Sava, Supra at 1054. 

Given that the priority date is March 12,2001, and the proffered wage is $39,977.60 per year, the petitioner does 
not establish its ability to pay based upon its net income for 2001 and 2002 as reported on its Form 1120 tax 
returns. 

In his response to the WE, counsel stated, "At the outset, since the petitioner's business structure is kind of a 
family enterprise, they are submitting herewith their personal" returns. Counsel stated that the petitioner 
would submit the petitioner's 2003 tax return when available. 

Even if the net income the petitioner demonstrates it had available during that period, if any, added to the 
wages paid to the beneficiary during the period, if any, do not equal the amount of the proffered wage or 
more, CIS will review the petitioner's assets. Citizenship and Immigration Services (CIS) will consider net 
current assets as an alternative method of demonstrating the ability to pay the proffered wage. Net current 
assets are the difference between the petitioner's current assets and current liabilities.' A corporation's year- 

' According to Barron 's Dictionavy ofAccounting Terms 117 (31d ed. 2000), "current assets" consist of items 
having (in most cases) a life of one year or less, such as cash, marketable securities, inventory and prepaid 
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end current assets are shown on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on 
lines 16 through 18. If a corporation's end-of-year net current assets are equal to or greater than the proffered 
wage, the petitioner is expected to be able to pay the proffered wage out of those net current assets. The 
petitioner's net current assets during the years in question, however, were only $27,236 in 2001 and $24,529 
in 2002, which amounts were much less than the proffered wage. 

On appeal counsel has submitted the petitioner's 2001 and 2002 Form 1120 returns even while insisting that 
any boundary between shareholders and corporation "may not be applicable in this matter." Counsel instead 
asserts that the petitioner has been meeting its payroll obligations since its establishment in 1992, and in any 
event would resort to its line of credit "to meet the payroll needs of the company. As such, the capacity to 
pay is not and should not be the only basis for the approval or denial of this petition." 

In calculating the ability to pay the proffered salary, CIS will not augment the petitioner's net income or net 
current assets by adding in the corporation's credit limits, bank lines, or lines of credit. A "bank line" or "line 
of credit" is a bank's unenforceable commitment to make loans to a particular borrower up to a specified 
maximum during a specified time period. A line of credit is not a contractual or legal obligation on the part of 
the bank. See Barron 's Dictionary of Finance and investment Terms, 45 (1 998). 

The petitioner's line of credit will not be considered for two reasons. First, since the line of credit is a 
"commitment to loan" and not an existent loan, the beneficiary has not established that the unused funds from 
the line of credit are available at the time of filing the petition. As noted above, a petitioner must establish 
eligibility at the time of filing; a petition cannot be approved at a future date after the petitioner becomes 
eligible under a new set of facts. See Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm. 1971). Second, the 
petitioner's existent loans will be reflected in the balance sheet provided in the tax return or audited financial 
statement and will be fully considered in the evaluation of the corporation's net current assets. Comparable to 
the limit on a credit card, the line of credit cannot be treated as cash or as a cash asset. However, if the 
petitioner wishes to rely on a line of credit as evidence of ability to pay, the petitioner must submit 
documentary evidence, such as a detailed business plan and audited cash flow statements, to demonstrate that 
the line of credit will augment and not weaken its overall financial position. Finally, CIS will give less 
weight to loans and debt as a means of paying salary since the debts will increase the firm's liabilities and will 
not improve its overall financial position. Although lines of credit and debt are an integral part of any 
business operation, CIS must evaluate the overall financial position of a petitioner to determine whether the 
employer is malung a realistic job offer and has the overall financial ability to satisfy the proffered wage. See 
Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). 

Because a corporation is a separate and distinct legal entity from its owners and shareholders, the assets of its 
shareholders or of other enterprises or corporations cannot be considered in determining the petitioning 
corporation's ability to pay the proffered wage. See Matter ofAphrodite Investments, Ltd., 17 I&N Dec. 530 
(Comm. 1980). In a similar case, the court in Sitar v. Ashcroft, 2003 WL 22203713 (D.Mass. Sept. 18, 2003) 
stated, "nothing in the governing regulation, 8 C.F.R. $ 204.5, permits [CIS] to consider the financial 
resources of individuals or entities who have no legal'obligation to pay' the wage." 

As in the present case, the petitioner's two shareholding employees hold all the stock in the corporation. The 
documentation presented here indicates that ~ r s e a c h  hold 50 percent of their co 
According to the petitioner's 2001 Form 1120 Schedule E (Compensation of Officers), Drs. 

expenses. "Current liabilities" are obligations payable (in most cases) within one year, such accounts 
payable, short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 118. 
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e l e c t e d  to pay themselves $72,000 and $63,000, respectively. According to 
the Schedule E for 2002, the Drs. f aid themselves $77,000 each. These figures are supported by Dr. 
Barros' personal Form 1040 returns or 2001. We note here that the compensation received by the company's - - 
two owners during these two years was not a fixed salary and amounted to almost $150,000 per year. 

CIS (legacy INS) has long held that it may not "pierce the corporate veil" and look to the assets of the 
corporation's owner to satisfy the corporation's ability to pay the proffered wage. It is an elementary rule that 
a corporation is a separate and distinct legal entity from its owners and shareholders. See Matter of M, 8 I&N 
Dec. 24 (BIA 1958), Matter of Aphrodite Investments, Ltd., 17 I&N Dec. 530 (Comm. 1980), and Matter of 
Tessel, 17 I&N Dec. 631 (Act. Assoc. Comm. 1980). Consequently, assets of its shareholders or of other 
enterprises or corporations cannot be considered in determining the petitioning corporation's ability to pay the 
proffered wage. 

While the AAO understands the arguments presented by counsel on appeal, that there is room for some 
increase in the amount the petitioner pays in wages, nonetheless, this office notes that counsel did not address 
the RFE inquiry on "Multiple Petitions," other than to submit quarterly employer's reports for 2001 and 
2003.~ 

In that regard, the CIS records indicate that CIS approved a Form 1-140 petition in 
in November 2000 for employment-based immigrant visas, for the beneficiaries 

espectively. The CIS denied a third petition, which is the i 
2001 priority date, the Employer's Form 941 report for that quarter does not list 

s a worker, but the quarterly reports for the first and last quarters of 2003 l i s t s  an 
employee as does the report for the second quarter of 2002. a m e ,  however, appeared on none of the 
reports. CIS records also show that on November 27, 2000, CIS approved the beneficiary 

d j u s t m e n t  of status application for becoming a U.S. lawful permanent resident. hi T ere ore the 
petitioner must demonstrate its ability to pay for the two other beneficiaries. 

If it is assumed the petitioner would pay the second employee the wage it pays the instant beneficiary, it must 
then establish that it can pay twice the proffered annual wage of $39,977.60, or $79,955.20. The Form 1120s 
show the petitioner paid $135,000 in 2001 to the share-owning doctors, (each 50-percent owners of the 
petitioner's stock), and $154,000 in 2002, then it would be possible for the petitioner to reduce their own 
officer compensation to meet the petitioner's obligation to pay the proffered wage. In a sworn statement May 
18, 2004, shareholder ~r.-eclared the petitioner is "more than able to pay expenses as they 
come due and we do not see any problem of not meeting [sic] any of our financial obligation such as payroll 
liability." 

In view of the unique factors of the instant petition, this office finds counsel's views persuasive. In the 
present case counsel is not suggesting that CIS examine the personal assets of Drs. Barros, but rather, the 
financial flexibility that the two owners have in setting their salaries based on the profitability of their medical 
practice. In presenting an analysis of the petitioner's Quarterly Federal Tax Returns (Form 941) from January 
2001 to December 2003, the evidence offers a compelling basis for examining the shareholders' 
compensation in determining the petitioner's ability to pay. The quarterly tax returns for this period show not 
only that the petitioner exercises a large degree of financial flexibility in setting employee salaries, but also 
that the dental practice has so far fulfilled its salary obligations. Clearly, the petitioning entity is a profitable 
enterprise for its two owners. As shown on the petitioner's submitted Form 1120 returns, the dental practice 

Counsel, without explanation, only supplied some of the reports from the last six quarters. 
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earned a gross profit of $523,542 in 2001, and 1565,032 in 2002. Looking at the salaries of the Drs- 
they varied from quarter to quarter while those of its employees remained the same. This office also notes 
that the amount paid to the owners rose and fell as the profitability of the corporation went up and down. 

The director also found that evidence of the beneficiary's prior experience, when she worked as a dentist, did 
not establish her as qualified for the position of dental assistant. While this office notes that the beneficiary's 
experience as a dentist does not specifically match the experience required for the proffered position, counsel 
has submitted new persuasive evidence that she has more than two-years experience as a dental assistant and, 
accordingly, that she is qualified for the proffered position. The evidence, first submitted on appeal, in a 
statement sworn to on April 21, 2004, declares that the beneficiary worked full time as a dental assistant from 
March 1984 to December 1987 at a clinic in the Philippines. The job duties described on the Form ETA 750 
calls for assistance in diagnostic, operative, surgical, periodontal, preventive, orthodontic, endodontic and 
prosthdontic procedures. The affidavit recites that the beneficiary assisted the dentist in diagnosis, operative, 
surgical, periodontal, preventive, orthodontic, prosthdontic and endodontic procedures. It therefore appears 
the petitioner has show the beneficiary qualifies for the proffered position. 

In visa petition proceedings, the burden of proving eligbility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 9 1361. The petitioner has met that burden in establishing the 
beneficiary's job experience and qualifications. Under the circumstances, with the CIS having approved the 
petitioner's Form 1-140 petition on Pena's behalf as of October 24, 2000, and Pena not having recently 
worked for the petitioners, the petitioner's have also established that it can pay the proffered wage of the 
beneficiary. The appeal will accordingly be sustained and the petition will be granted. 

ORDER: The appeal is sustained. The petition is granted. 


