
U.S. Department of Homeland Security 
20 Mass. Ave., N.W., Rm. A3042 
Washington, DC 20529 

U.S. Citizenship 
and Immigration 
Services 

FILE: EAC0223853886 Office: VERMONT SERVICE CENTER Date: JUL 0 5 2005 

PETITION: Petition for Alien Worker as a Slcilled Worker or Professional Pursuant to Section 203(b)(3) 
of the Inmigration and Nationality Act, 8 U.S.C. 5 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any -further inquiry must be made to that office. 



EAC-02-238-53886 
Page 2 

DISCUSSION: The preference visa petition wns denied by the Director, Vermont Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained. The petition 
will be approved. 

The petitioner is a tax preparation firm. It seeks to employ the beneficiary permanently in the United States 
as a technical operations specialist. As required by statute, a Form ETA 750, Application for Alien 
Employment Certification approved by the Depxtrnent of Labor, accompanied the petition. The director 
determined that the petitioner had not established that it had the continuing ability to pay the beneficiary the 
proffered wage beginning on the priority date of tlie visa petition and denied the petition accordingly. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 9 1 153(b)(3)(A)(i), provides 
for the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training or 
experience), not of a temporary or seasonal nature, for which qualified workers are not available in the United 
States. 

The regulation at 8 C.F.R. 204.5(g)(2) states: 

Ability qf prospective employer to pay wage. Any petition filed by or for an employment-based 
immigrant which requires an offer of employment must be accompanied by evidence that the 
prospective United States employer has the ability to pay the proffered wage. The petitioner 
must demonstrate this ability at the time the priority date is established and continuing until the 
beneficiary obtains lawful permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited financial statements. In a case 
where the prospective United States employer employs 100 or more workers. the director 
may accept a statement from a financial officer of the organization which establishes the 
prospective employer's ability to pay the proffered wage. In appropriate cases, additional 
evidence, such as profitlloss statements, bank account records, or personnel records, may be 
submitted by the petitioner or requested by [Citizenship and Immigration Services (CIS)]. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the petition's 
priority date, which is the date the Form ETA 750 was accepted for processing by any office within the 
employment system of the Department of Labor. See 8 C.F.R. 8 204.5(d). The priority date in the instant 
petition is November 7, 1997. The proffered wage as stated on the Form ETA 750 is $29.60 per hour, which 
amounts to $61,568.00 annually. On the Form ETA 750B, signed by the beneficiary on December 12, 1996, 
the beneficiary claimed to have worked for the petitioner beginning in January 1992 and continuing through 
the date of the ETA 750B, in the position of electlronic tax preparer. 

The 1-140 petition was submitted on July 9, 2002. On the petition, the petitioner claimed to have been 
established in 1957, to currently have six employt-es, and to have a gross annual income of $500,000.00. The 
item on the petition for net annual income was left blank. With the petition, the petitioner submitted 
supporting evidence. 

In a request for evidence (RFE) dated March 31, 2003, the director requested additional evidence relevant to 
the petitioner's continuing ability to pay the proffered wage beginning on the priority date. 

In response to the RFE, counsel submitted addit:ional evidence. The petitioner's submissions in response to 
the RFE were received by CIS on June 27,2003. 
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In a decision dated August 18, 2003, the director determined that the evidence did not establish that the petitioner 
had the ability to pay the proffered wage as of the priority date and continuing until the beneficiary obtains lawful 
permanent residence, and denied the petition. 

On appeal, counsel submits a brief and additional twidence. Counsel states on appeal that the petitioner is a sole 
proprietorship with two locations and that the business income from the sole proprietorship was sufficient to 
establish the petitioner's ability to pay the proffered wage during the relevant years. Counsel states that the 
petitioner paid the beneficiary amounts in 1997, 1999, 2001 and 2002 which should be credited in calculating the 
petitioner's ability to pay the proffered wage. In addition, counsel states that a line of credit of the petitioner's 
owner is further evidence of the petitioner's ability to pay the proffered wage. 

The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, which are 
incorporated into the regulations at 8 C.F.R. 5 IO:1.2(a)(l). Where a petitioner fails to submit to the director a 
document which has been specifically requested by the director, but attempts to submit that document on 
appeal, the document will be precluded from cor~sideration on appeal. See Matter of Soriano, 19 I&N Dec. 
764 (BIA 1988). In the instant case, the evidence submitted on appeal is voluminous, mainly consisting of 
copies of bank account statements for two business accounts of the petitioner and of a personal account of the 
petitioner's owner and his wife. In addition the petitioner submits copies of monthly statements for a line of 
credit of the petitioner. The petitioner also subrnits copies of the beneficiary's Form 1040 U.S. Individual 
Income Tax Returns for 1997, 1998.2001 and 2002. None of those documents were specifically requested by 
the director. Therefore no grounds would exist to preclude those documents from consideration on appeal. 

In the proceedings before the director the petitioner had submitted copies of the Form 1040 U.S. Individual 
Income Tax Returns of the petitioner's owner ancl his wife for the years 1997 through 2002, after the director 
had specifically requested those documents. On appeal, the petitioner submits additional copies of those tax 
returns. The copy of the 1997 return of the petitioner's owner which was submitted previously lacked copies 
of the two Schedule C's for the petitioner's two Ic~ations. Counsel states on appeal that the omission of those 
Schedule C's from the previously-submitted copy of the 1997 return was inadvertent. The copy of the 1997 
Form 1040 of the petitioner's owner and his wife submitted on appeal includes those Schedule C's. Although 
those Schedule C's were among the documents which were specifically requested by the director, they will be 
considered on appeal since the petitioner's submissions in response to the RFE were otherwise complete and 
since nothing in the record suggests any lack of good faith in the petitioner's submission of evidence. 

For the foregoing reasons, all evidence in the record will be considered in evaluating the instant appeal. For 
purposes of analysis, the evidence submitted prior to the director's decision will be evaluated first, and then 
the evidence newly submitted on appeal will be evaluated. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of an 
ETA 750 labor certification application establishes a priority date for any immigrant petition later based on the 
ETA 750, the petitioner must establish that the job offer was realistic as of the priority date and that the offer 
remained realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. The 
petitioner's ability to pay the proffered wage is an essential eletnent in evaluating whether a job offer is realistic. 
See Mcltfer of Great Wail, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). See d s o  8 C.F.R. $ 204.5(~)(2). In 
evaluating whether a job offer is realistic, CIS requires the petitioner to demonstrate financial resources sufficient 
to pay the first year of the beneficiary's proffered wages. although the totality of the circumstances affecting the 
petitioning business will be considered if the evidence warrants such consideration. See Matter ofSonegawa, 12 
I&N Dec. 612 (Reg. Comm. 1967). 
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In determining the petitioner's ability to pay the proffered wage, CIS will first examine whether the petitioner 
employed the beneficiary at the time the prionty date was established. If the petitioner establishes by 
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage, 
this evidence will be considered prima facie proof of the petitioner's ability to pay the proffered wage. In the 
instant case, on the Form ETA 750B, signed bly the beneficiary on December 12, 1996, the beneficiary 
claimed to have worked for the petitioner beginning in January 1992 and continuing through the date of the 
ETA 750B, in the position of electronic tax prepal-er. 

The record before the director closed on June 27,2003 with the receipt by CIS of the petitioner's response to the 
RFE. As of that date, no tax information for thr: year 2003 for the petitioner or for the beneficiary was yet 
available. Therefore the petition will be evaluated based on information through the year 2002. 

The record contains copies of Form 1099-MISC Ediscellaneous Lncome statements of the beneficiary for 1997, 
1998,2001 and 2002. Those forms state compensation received from the petitioner as shown in the table below. 

Wage increase 
Beneficiary's actual needed to pay 

Year compensation Proffered wage the proffered wage. 

The foregoing figures fail to establish the petitioner's ability to pay the proffered wage in 1997, 1999, 2000, 2001 
and 2002. Only in the year 1998 did the beneficiary's actual compensation exceed the proffered wage. 

As another means of determining the petitioner's ability to pay the proffered wage. CIS will next examine the 
petitioner's net income figure as reflected on the petitioner's federal income tax return for a given year, 
without consideration of depreciation or other expenses. Reliance on federal income tax returns as a basis for 
determining a petitioner's ability to pay the profirered wage is well established by judicial precedent. Elutos 
Restaurant Cop.  v. Sava, 632 F.  Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcrq? Huwuii, Ltd. v. 
Feldrnun, 736 F.2d 1305 (9' Cir. 1984)); see also Chi-Frng Chang v. mornburgh, 719 F. Supp. 532 (N.D. Tex. 
1989); K.C.P. Food Co., Inc. v. Scrva, 623 F .  Supp. 1080 (S.D.N.Y. 1985); Ubedct v. Pcdmer, 539 F. Supp. 647 
(N.D. Ill. 1982), nf fd ,  703 F.2d 571 (7" Cir. 1983). In K. C.P. Foocl Cu., Inc., the court held that the Immigration 
and Naturalization Service, now CIS, had properly relied on the petitioner's net income figure, as stated on the 
petitioner's corporate income tax returns, rather than the petitioner's gross income. 623 F. Supp. at 1084. The 
court specifically rejected the argument that the Siervice should have cansidered income before expenses were 
paid rather than net income. Finally, there is no precedent that would allow the petitioner to "add back to net cash 
the depreciation expense charged for the year." See Elcttos Rest(ir4rcrrzt Gorp., 632 F. Supp. at 1054. 

The evidence indicates that the petitioner is a sole proprietorship. Unlike a corporation, a sole proprietorship 
is not legally separate from its owner. Therefore the sole proprietor's income and personal liabilities are also 
considered as part of the petitioner's ability to p ,~y.  Sole proprietors report income and expenses from their 
businesses on their individual (Form 1040) federal tax returns each year. The business-related income and 



EAC-02-238-53886 
Page 5 

expenses are reported on Schedule C and are carried forward to the first page of the tax return. A sole 
proprietor must show the ability to cover his or her existing business expenses as well as to pay the proffered 
wage. In addition, the sole proprietor must show sufficient resources for his or her own support and for that 
of any dependents. Ubeda v. Palmer, 539 F .  Supp. 647 (N.D. Ill. 1982), af 'd ,  703 F.2d 571 (7th Cir. 1983). 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning entity 
structured as a sole proprietorship could support the owner, his spouse and five dependents on a gross income 
of slightly more than $20,000.00 where the benef ciary's proposed salary was $6,000.00, a figure which was 
approximately thirty percent (30%) of the petitioner's gross income. 

For a sole proprietorship, CIS considers net income to be the figure shown on line 33, Adjusted Gross 
Income, of the owner's Form 1040 U.S. Individual Income Tax Return. In the instant case, the tax returns of 
the petitioner's owner and his wife show the amocints for adjusted gross income as listed i n  the table below: 

Tax Adjusted Wage increase needed 
year gross income to pay the proffered wage Surplus 

* The full proffered wage, since no compensation payments were made to the beneficiary in 1999 or 2000. 

The Form 1040 U.S. Individual Income Tax Returns of the petitioner's owner and his wife show no dependents 
for any of the years at issue. The household size ol'the petitioner's owner is therefore two persons, the owner and 
his wife. The above figures show that in every year at issue, the adjusted gross income of the petitioner's owner 
and his wife was sufficient to have paid the beneficiary the full proffered wage while leaving substantial funds 
remaining for the household expenses of the petitioner's owner and his wife. The lowest amount which would 
have remained was in 2000, when $78,916.00 would have remained after paying the beneficiary the full proffered 
wage. The amount of $78,916.00 is considered sufficient to pay the reasonable household expenses for a two- 
person household. The foregoing figures are therefore sufficient to establish the petitioner's ability to pay the 
proffered wage as of the priority date and continuing until the beneficiary obtains lawful permanent residence. 

In his decision, the director correctly summarized the information on the beneficiary's Form 1099-MISC forms, 
though the director incorrectly referred to those form's as W-2 forms. The director correctly found that the Form 
1099-MISCts failed to establish the petitioner's abi lity to pay the proffered wage during the each of the relevant 
years. 

Concerning the year 1998, the director stated that the amount of $85,165.00 claimed to have paid in 
compensation to the beneficiary in 1998 was incon~sistent with the tigure for wages shown on the Schedule C for 
the petitioning business of $52,238.00. The director erred in finding that inconsistency, since the compensation 
paid to the beneficiary in the years 1997, 1998. 2001 and 2002 was stated in block number 7 of each Form 1099- 
MISC as nonemployee compensation. For that teason, the compensation paid to the beneficiary would not 
necessarily have been recorded as wages on the Schedule C's for the petitioning business. The petitioner's 
Schedule C for 1998 does not provide a breakdown of expenses, but line 11 of that schedule states expenses for 
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commissions and fees in the amount of $107,568.00, an amount which would be more than enough to account for 
the $85,165.00 in finds paid to the beneficiary that year. Moreover, the funds paid to the beneficiary that year 
might legitimately have fallen under one or more or her expense categories, depending on the services rendered by 
the beneficiary. 

The director also erred in evaluating the petitioner's net income. As the measure of the petitioner's net income, 
the director looked only to the business income figures shown on the Schedule C's in the record. In doing so, the 
director failed to note that that petitioning busi-ness is a sole proprietorship, not a corporation. For sole 
proprietorships, the correct measure of net income is not the amount of business income shown on Schedule C, 
but rather the adjusted gross income of the petitioner's owner. With a sole proprietorship, the petitioner's owner 
is fully liable for all obligations of the petitioning business. Therefore it is appropriate to consider the total 
financial resources of the petitioner's owner when e:valuating the petitioner's ability to pay the proffered wage. 

In the instant case, as shown above, the Form 1040 U.S. Individual Income Tax Returns of the petitioner's owner 
and his wife show amounts for adjusted gross income for each of the relevant years which are sufficient to 
establish the petitioner's ability to pay the proffered wage for the corresponding year. 

On appeal, the petitioner submits additional financial evidence to corroborate the information shown on the tax 
documents which had been submitted prior to the director's decision. Among the documents submitted on appeal 
are copies of the beneficiary's Form 1040 U.S. Individual Income Tax Returns for 1997, 1998, 2001 and 2002. 
For the years 1997 and 1998, the petitioner also included copies of Internal Revenue Service computer printouts 
summarizing the information on the beneficiary's tax returns for those years. The information on the 
beneficiary's tax returns is consistent with the irlformation in the evidence submitted prior to the director's 
decision. Nonetheless, the additional information on the beneficiary's tax returns indicates that payments 
received by the beneficiary from the petitioner were not closely analogous to employee compensation. The 
payments received by the beneficiary from the petitioner were recorded on Schedule C's attached to the 
beneficiary's Form 1040 returns. Those Schedule C's indicate that the beneficiary's services to the petitioner 
were part of an independent business of income tax preparation owned by the beneficiary. The beneficiary's 
Schedule C's include significant deductions for expenses incurred by the beneficiary in operating that business. 
That evidence raises the question as to whether amounts paid to the beneficiary should be credited to the 
petitioner as payments similar to employee coml~ensation when evaluating the petitioner's ability to pay the 
proffered wage to the beneficiary as a full-time employee. The record on appeal does not establish that all of the 
services provided by the beneficiary as an independent contractor would continue to be provided to the petitioner 
as a full-time employee. In addition, some expenses incurred by the beneficiary in the operation of his business 
might reasonably be expected to be additional expenses which the petitioner would have to incur if the 
beneficiary was a full-time employee. 

Despite these issues raised by the evidence submitted on appeal, the adjusted gross income figures of the 
petitioner's owner and his wife are high enough tc establish the petitioner's ability to pay the proffered wage for 
each of the relevant years, even if no credits are given for non-employee compensation paid to the beneficiary. 
Even if the petitioner's owner had paid the full PI-offered wage to the beneficiary, substantial funds still would 
have remained in each relevant year for the personall household expenses of the petitioner's owner and his wife. 

If no credits are given for payments made to the teneficiary, the amounts remaining for the personal household 
expenses of the petitioner's owner and his wife would be as shown in the following table. 
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Tax Adjusted Wage increase needed 
year gross income to pay the proffered wage Surplus 

* The full proffered wage, allowing no credits for any payments to the beneficiary. 

The foregoing figures are sufficient to establist~ the petitioner's ability to pay the proffered wage to the 
beneficiary, even if no credits are given for payments of nonemployee compensation to the beneficiary as 
recorded on the beneficiary's Forms 1099-MISC, Miscellaneous Income statements. The amounts which would 
have remained after paying the beneficiary the l'ull proffered wage are considered sufficient for reasonable 
household expenses of the petitioner's owner and his wife. 

The record also contains copies of bank statements for two business accounts of the petitioner and for a personal 
account of the petitioner's owner and h s  wife. The statements cover the years from 1997 through 2002. Since 
the petitioner's tax returns are sufficient to establish the petitioner's ability to pay the proffered wage, it is not 
necessary to evaluate the bank statements in detail. A review of selected monthly statements reveals ending 
balance totals which range from approximately $1:5.000.00 to more than $100,000.00. The statements appear to 
contain no information which is inconsistent with the tax returns of the petitioner's owner and his wife. 

It should be noted that bank statements are not among the three types of evidence listed in 8 C.F.R. 5 204.5(g)(2) 
as acceptable evidence to establish a petitioner's ability to pay a proffered wage. In the instant case, counsel does 
not assert that the documentation specified at 8 C.F.R. 5 204.5(g)(2) is inapplicable or otherwise paints an 
inaccurate financial picture of the petitioner. The bank statements are offered as supplemental evidence to the 
petitioner's tax returns. The bank statements in tho record therefore provide corroboration to the information on 
the petitioner's tax returns. 

The record also contains copies of monthly statements for a line of credit of the petitioner. The petitioner's 
line of credit will not be considered for two reasons. First, since the line of credit is a "commitment to loan" 
and not an existent loan, the petitioner has not established that the unused funds from the line of credit are 
available at the time of filing the petition. As noted above, a petitioner must establish eligibility at the time of 
filing; a petition cannot be approved at a future (late after the petitioner becomes eligible under a new set of 
facts. See Matter of Katigbnk, 14 I&N Dec. 45, 49 (Comm. 1971). Second, the petitioner's existent loans 
will be reflected in the balance sheet provided in the tax return or audited financial statement and will be fully 
considered in the evaluation of the corporation's net current assets. Comparable to the limit on a credit card, 
the line of credit cannot be treated as cash or as a cash asset. CIS will give less weight to loans and debt as a 
means of paying salary since the debts will increase the firm's liabilities and will not necessarily improve its 
overall financial position. Although Iines of credit and debt are an integral part of any business operation, 
CIS evaluates the overall financial position of a petitioner to determine whether the employer is making a 
realistic job offer and has the overall financial ability to satisfy the proffered wage. See Matter of Grent W(111, 
16 I&N Dec. 142 (Acting Reg. Comrn. 1977). 
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In any event, the evidence pertaining to a line of credit of the petitioner is not necessary in order to establish 
the petitioner's ability to pay the proffered wage during the relevant period, for the reasons discussed above. 

In summary, the information on the tax returns of the petitioner's owner and his wife is sufficient to establish 
the petitioner's ability to pay the proffered wage as of the priority date and continuing until the beneficiary 
obtains lawful permanent residence. Even if the payments of non-employee compensation paid by the 
petitioner to the beneficiary are not credited to the petitioner, the figures for adjusted gross income of the 
petitioner's owner and his wife on their tax returns are sufficient for the petitioner to have paid the full 
proffered wage to the beneficiary, while leaving sufficient funds remaining for the reasonable household 
expenses of the petitioner's owner and his wife. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
The petitioner has not met that burden. 

ORDER: The appeal is sustained. The petition is approved. 


