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DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center, and is 
now before the Administrative Appeals Office (&lo) on appeal. The appeal will be dism~ssed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a 
specialty cook. As required by statute, the petition is accompanied by a Form ETA 750, Application for 
Alien Employment Certification, approved by the Department of Labor. The director determined that the 
petitioner had not established that it had the coi~tinuing ability to pay the beneficiary the proffered wage 
beginning on the prior~ty date of the visa petition. The director denied the petition accordingly. 

On appeal. the counsel submits a brief and additioml evidence. 

Scction 203(b)(3)(A)(1) of the Immigration and Nationality Act (the Act), 8 U S.C $ 1153(h)(3)(A)(1), 
prov~des for the grant~ng of preference classlficat~on to q ~ ~ a l ~ f i r d  ~mrnlgrants who arc capahle. at the tinit. of 
pctltlonlng for clas\ification under this paragrapt), of pcriormlng sk~lled labor (rt .qu~~-~ng at Icart tlto year\ 
tralning or eupcnence), not of a temporary naturc for n h ~ ~ l i  clu~l~t'lcd workers arc not ~ v a ~ l , i b l c  In tllc Unrtccl 
States 

The regulation 8 C.F.R. 4 204.5(g)(2) states in pertinent part: 

Ability ofprospective emplover to pay wuge. Any petition filed by or for an employrnent- 
based imrmgrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evldence of this 
ability shall be in the form of copies of annual reports, federal tax returns, or audited 
financial statements. 

The petitioner must demonstrate the continuing iibility to pay the proffered wage beginning on the priority 
date, which is the date the Form ETA 750 Application for Alien Employment Certification, was accepted for 
processing by any office within the employment system of the U.S. Department of Labor. The petitioner must 
also demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750 
Application for Alien Employment Certification as certified by the U.S. bparhnent of Labor and submitted with 
the instant petition. Matter of Wing's Tea House, 10 I&N Dec. 158 (Act. Reg. Comm. 1977). 

Here, the Form ETA 750 was accepted on June 21,2001. The proffered wage as stated on the Form ETA 750 
is $20,592.00 per year. The Form ETA 750 states that the position requires two years experience. 

With the petition, counsel submitted the followirig documents: the original Form ETA 750, Application for 
Alien Employment Certification, approved by the Department of Labor, a copy of petitioner's Form 1065 
U.S. Corporation Income Tax Return for 2000, and, copies of documentation conceming the beneficiary's 
qualifications. 

The tax return demonstrated the following financial information conceming the petitioner's ability to pay the 
proffered wage of $20,592.00 per year from the pliority date. 



In 2000, the Form 1 065 stated taxable income' of <$22,137.00>.~ 

Because the Director determined the evidence submitted was insufficient to demonstrate the petitioner's 
continuing ability to pay the proffered wage beg~nning on the priority date, the Vermont Service Center on 
November 24,2003 requested evidence pertinent to that issue. 

Consistent with 8 C.F.R. § 204.5jg)(2), the Service Center requested pertinent evidence of the petitioner's ability 
to pay the proffered wage beginning on the priority date. The Service Center specifically requested: 

Submit the 2001 United States federal income tax return(s), with all schedules and attachments, for your 
business. If your business is organized as a corporation, submit lhc corporate tax retum. If the business is 
organized as a sole proprietorship, submit the owner's individual tax return (Form 1040) as well as 
Schedule C relating to the busmess. 

I f '  1 hc bt~~eticraly was employed by you In 200 I and submit cnp~cs  of the bcncficiarj 's born1 14'-'-2 Wagc 
2nd Tax Statcmcnt(s) shocvmg how much t:le bcnciiciary \vas 1 ~ 1 d  by your buslnc\s. 

In response to thc Request for Ev~dcnce of thc petitioner's ability to pay thc proffered wage kgiming on the 
priority date, the Service Center received the pet11.ioner's Internal Revenue Service (RS) Fonn 1065 tax retlun 
for years 200 I ,  and a copy of the Wage and Tax Statement for beneficiary for 2002 ' 
The tax return demonstrated the followtng financial information concerning the petitioner's ability to pay the 
proffered wage of $20,592.00 per year from the priority date. 

In 200 1. the Form 1065 stated taxable income of 4 1  2,075.00>.~ 

The director denied the petition on February 25, 2004, finding that the evidence submitted did not establish 
that the petitioner had the continuing ability to pay the proffered wage of $20,592.00 per year beginning on 
the priority date. 

On appeal, counsel submitted the 2002 tax retum: 

In 2002, the Form 1065 stated taxable income of $18,000.00. 

Counsel also submitted a letter fiom a certified public accountant, and, she resubmitted the above tax returns. 
I h e  petitioner is a limited liability company (LLC). Although structured and taxed as a partnership, its owners 
enjoy the same limited liability as the owners of a corporation. It is a legal entity separate and distinct from its 

' Form 1065, L~ne  22. 
2 The symbols <a number> indicate a negative number, or in the context of a tax return or other financial 
statement, a loss, that is below zero. 

Counsel denies receiving or responding to the Request for Evidence ("RFE). The RFE found in the Record 
of Proceedings is stamped by the Service Cent.er as received on December 16, 2003; it is written upon 
answering questions posed by the RFE, and, it includes the petitioner's 2001 tax return and the beneficiary's 
"W-2" statement. 
4 The symbols <a number> indicate a negative number. or in the context of a tax return or other financial 
statement, a loss, that is below zero. 



owners. See Malrer o fM,  8 i&N Dec. 24 (BIA 1958; AG 1958). The debts and obligations of the company are 
not the debts and obligations of the owners or anyone else.' As the owners and others are not obliged to pay those 
debts, the income and assets of the owners and others and their abtlity, if they wished, to pay the company's debts 
and obligations, are irrelevant to this matter and shall not be further considered. The petitioner must show the 
ability to pay the proffered wage out of its own funds. The petitioner provided no evidence of its own abillty to 
pay the proffered wage. 

In determining the petitioner's ability to pay the proffered wage during a given period, U.S. Citizenship and 
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary 
during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a 
salary equal to or greater than the proffered wagc, the evidence will be considered printa.fucic proof of the 
petitioner's abil~ty to pay the proffered wage. 

Alternatively. In determining the petitioner's ability to pay the proffered wage, ('IS will examine thc net 
income figure scflcctctl on  the petitioncr's fi-dcrnl incomc tau return, without cot~sidcratior oFdcprcciatio11 or 
uthcr expenses IZeliaiice on fcder-at iilcolnc tax ~-ct~~ri ls  as a basis fbr detcrniini~\g a ~)ctit~oncr's ahil~ly to p:iy 
the proffered wage is well established by judicial prcccdcnt. El~rlos Rcstul~nl~ii Coql, v. .S(lr'rr. 633 F.Supp. 
1049, 1054 (S.D.N.Y. 1986) (citing Torzgutirpu Ct-hoi/~.rc(li Hawczii. Lrd. v. I;c.l(lr?ran, 736 F.2d 1305 , (9th Cir. 
1984) ); see also Uri-Feny ('irung v. Thonzhurgh. 719 F.Supp. 532 (N.D. Texas 1989); K.C'.P. Food Co.. 61c 
v. Suva, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubtda v. Palmer, 539 F.Supp. 647 (N.D. Ill. 1982), nffd. 703 
F.2d 571 (7th Cir. 1983). In K. C.P. Food Co., In,:. v. Suva, the court held that the Service had properly relied 
on the petitioner's net income figure, as stated on the petitioner's corporate income tax returns, rathcr than the 
petitioner's gross income. Supra at 1084. The court specifically rejected the argument that the WS, now CIS, 
should have considered income before expenses were paid rather than net income. Finally, no precedent 
exists that would allow the petitioner to "add back to net cash the depreciation expense charged for the year." 
Chi-Feng Chang v. Thornburgh, Supra at 537 .  See also Elatos Restaurant Corp. v. Suva, Supra at 1054. 

If the net income the petitioner demonstrates it had available during that period, if any, added to the wages 
paid to the beneficiary during the period, if any, do not equal the amount of the proffered wage or more, CIS 
will review the petitioner's assets. The petitioner's net current assets can be considered in the determination 
of the ability to pay the proffered wage especially when there is failure of the petitioner to demonstrate it has 
taxable income to pay the proffered wage. In the subject case, as set forth above, petitioner did not have 
taxable income to pay the proffered wage at any time between the years 2000 through 2002 for which 
petitioner's tax returns are offered for evidence. 

CIS will consider net current asse& as an alternative method of demonstrating the ability to pay the proffered 
wage. Net current assets are the difference between the petitioner's current assets and current ~iabilities.~ A 
corporation's year-end current assets are shown on Schedule L, lines 1 through 6.  That schedule i s  included 
with, as in this instance, the petitioner's filing of Form 1065 federal tax return. The petitioner's year-end 
current llabil~ties are shown on lines 16 through 18. If a corporation's end-of-year net current assets are equal 
to or greater than the proffered wage, the petitioner is expected to be able to pay the proffered wage. 

5 Although this general rule might be amenable to alteration pursuant to contract or otherwise, no evidence 
appears in the record to indicate that the general rule is inapplicable in the instant case. 

According to Barren's Dictionary ofAccounti~lg Ternz~ 117 (3rd ed. 2000). "current assets" consist of items 
having (in most cases) a life of one year or less., such as cash, marketable securit~es, inventory and prepaid 
expenses. "Clurrent liabilities" are obligations payable (in most cases) w~thin one year, such accounts 
payable. short-term notes payable, and accrued expenses (such as taxes and salaries). Id. at 1 18. 



Examining the three Form 1065 U.S. Income Tax Returns submitted by petitioner, Schedule L found in each 
of those returns indicates current assets never exceeded its current liabilities. 

In 2002, petitioner's Form 1065 return stated current assets of $27,977.00 and $181,861 .OO in current 
liabilities. Therefore, the petitioner had <$153,884.00> in current net assets for 2002. Since the 
proffwed wage was $20.592.00 per year; this sum is less than the proffwed wage. 
In 2001, petitioner's Form 1065 return stated current assets of $19,284.00 and $67,766.00 in current 
liabilities. Therefore, the petitioner had a <$48,482.00> in current net assets for 2001. Since the 
proffered wage was $20,592.00 per year, this sum is less than the profffaed wage. 
In 2000. petitioner's Form 1065 return stuted currcnt assets of $15,727.00 and $67,683.00 in current 
iiabilitles. '['herefore, the petitioner had a <$51,956.00> in currenl net assets for 2000. Since the 
profferetl wage was $20,592.00 per year, this sum is less than the proffered wage. 

~I'licrcfore, for t l~c  period 2000 througll 2002 liwi thc Jalc thc Form ETA 750 was acccplcd li)r pn)ccssi~-rg 
the TJ. S. Ilepartmcnt of' Labor, the petitio~lci. had not cstablishcd that i t  liud ~ h c  ability tu pay 111~ bcncficlnry 
the proffered wage at the time of filing through an t 'xa~~~inalion of' its currcnt assets. 

Petitloner's counsel advocates the addition of depreciation &ken as a deduction in those years' tax retums k) 
eliminate the abovementioned deficiencies. Petitioner's counsel cited no legal precedent for his posit~on. 
Counsel asserts that depreciation is a component to be added to the petitioner's taxable income. Since 
depreciation is a deduction in the calculation of taxable income on tax Form 1065. this method would 
eliminate depreciation as a factor in the calculation of taxable income. 

There u established legal precedent against counsel's contention that depreciation may be a source to pay the 
proffered wage. The court tn Chi-Feng Chang v. Thornburg, 7 19 F. Supp. 532 (N.D. Tex. 1989) noted: 

Plaintiffs also contend that depreciation amounts on the 1985 and 1986 returns are non-cash 
deductions. Plaintiffs thus request that tHe court sua sponte add back to net cash the 
depreciation expense charged for the year. Plaintiffs cite no legal authority for this proposition. 
This argument has likewise been presented before and rejected. See Elatos, 632 F. Supp. at 
1054. [CXSJ and judicial precedent support the use of tax returns and the net income$gures in 
determining petitioner's ability to pay. Plaintiffs' argument that these figures should be revised 
by the court by adding back depreciation is w!thout support. (Original emphasis.) Chi-Feng at 
537. 

As stated above, following established legal precedent, CIS relied on the petitioner's net income without 
considcration of any depreciation deductions, in its determinations of the ability to pay the proffered wage on 
and after the priority date. 

Counsel asserts that the petitioner is viable despite the losses expressed in the aforementioned tax returns, that 
the business is growing and has cash reerves7. Matter of Sonegawa, 12 I&N Dec. 612 (BIA 1967), relates to 
petitions filed during uncharacteristically unprofitable or difficult years but only in a framework of profitable 
or successful years. The petitioning entity in Sonegawa had been in business for over 11 years and routinely 
earned a gross annual income of about $100,000. During the year in which the petition was filed in that case, 

' The petitioner demonstrates an average current net asset loss of $84,774.00 for the three years examined. 



the petitioner changed business locations and paid rent on both the old and new locations for five months. 
There were large moving costs and also a period of time when the petitioner was unable to do regular 
business. The Regional Commissioner determined that the petitioner's prospects for a resumption of 
successful business operations were well established. The petitioner was a fashion designer whose work had 
been featured in Time and Look magazines. Her clients included Miss Universe, movie actresses, and society 
matrons. The petitioner's clients had been included ~n the lists of the best-dressed California women. The 
petitloner lectured on fashion design at design and fashion shows throughout the United States and at colleges 
and universities in California. The Regional Commissioner's determination in Sonegawu was based in part 
on the petitioner's sound business reputation and outstanding reputation as a couturiere. 

No unusual circumstances have been shown to exist in this case to parallel those in Soneg~lwrr, nor has it been 
established that the tax years examined were uncharacteristically unprofitable years for the petitioner. 

We reject the pet~tloner's assertion that the perltloncr's total asscts should have been cons~dered In the 
detcrm~natlon of the abll~ty to pay Ihc proffc~cd 11 age Thc p r t ~ t ~ o ~ i c ~  ' \  total ,l\\ctc tncludc deprsc~nhlc n\ \c l i  
that the pctllloner uses in ~ t s  bu$inc<\ I hose dcprcc~ahlc as\et\ ~ 1 1 1  ilot he convurtcd to c:ish dunng the- 
ord~nary course of h~~slne\ \  and ~ 1 1 1  not, thcrcfore. become fi~nds avallnblr to pay thc proffered wage 
Further, the pctit~oner's total assets must bc balanccd hy the pri~tiol~rr's tlabilit~cs CMhcrw~se, they cannot 
properly be constdered In the determ~natlon of the pet~tlc~ncr's ability to pay the proftered wagc 

The fact that the owner of petitioner has another business is not probative of the ability to pay the proffered wage 
by petitioner. Because a corporation is a separate and dlstinct legal entity from its owners and shareholders, the 
assets of its shareholders or of other enterprises or corporations cannot be considered in determining the 
petitioning corporation's ability to pay the proffered wage. See Matter of Aphrodite rnvestments, Lfd., 17 I&N 
Dec. 530 (Cornrn. 1980). In a similar case, the court in Sitar v. Ashcrop, 2003 WL 22203713 (D.Mass. Sept. 18, 
2003) stated, "nothing in the governing regulation, 8 C.F.R. 5 204.5, permits [CIS] to consider the financial 
resources of individuals or entities who have no legal obligation to pay the wage." 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the proffered 
wage beginning on the priority date. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 
4 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


