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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Vermont 
Service Center, and the Administrative Appeals Office (AAO) dismissed a subsequent appeal. The matter is 
now before the A40 on a motion to reopen ancl reconsider. The motion will be granted, the previous 
decisions of the director and the AAO will be affirmed, and the petition will be denied. 

The petitioner is a luxury hotel. It sought to employ the beneficiary as a benefits manager. As required by 
statute, the petition was accompanied by certification From the Department of Labor (DOL). 

After initially denying the petition due to abandonment, the director subsequently reopened the matter to 
consider the petitioner's evidence, which had been received but overlooked. The director denied the petition 
on January 29, 2002, because he determined that the petitioner failed to demonstrate that the beneficiary had 
the required educational credentials as stated on the approved labor certification. The director concluded that 
the petitioner's evaluations submitted in support of the beneficiary's foreibm education was not sufficient 
because they had considered combinations of professional experience and education, rather than education 
alone. The director also noted that the labor certific.ation (ETA-750A) had failed to state that experience may 
be substituted for education. The director concIuded that the beneficiary was not eligible for the visa 
classification sought because she did not possess the required baccalaureate deb~ee. 

On September 4, 2002, the AAO affirmed the director's decision and dismissed the appeal. The AAO also 
found that the beneficiary's educational credentials failed to satisfy the requirements of the labor certification 
as she did not possess a bachelor's degree as of the July 31. 2000, priority date established by the initial 
receipt of the application for labor certification in the Department of Labor's employment service system. See 
8 C.F.R. Q: 204.5(d); Matter of Wing's Tea House, 16 I&N 158 (Act. Reg. Comrn. 1977). 

On motion, counsel submits copies of its correspondence with DOL requesting modification of the labor 
certification and DOL's response. Counsel contends that Citizenship and Immigration Services (CIS) had no 
reasonable basis to conclude that the beneficiary does not meet the educational requirements of the labor 
certification. Counsel also suggests that even if CIS had a reason to question the labor certification, it should 
have consulted with DOL. Counsel also renews 1.he assertion that CIS should adopt the work experience 
equivalency formula used in non-immigrant regulatory provisions to find the beneficiary qualified for the 
certified position. 

Pursuant to 8 C.F.R. 5 103.5(a)(2), a motion to reopen must state new facts to be provided and must be 
supported by affidavits or other documentary evidence. The regulation at 8 C.F.R. 4 103.5(a)(3) provides 
that a motion to reconsider must offer the reasons for reconsideration and be supported by pertinent legal 
authority showing that the decision was based on an ~ncorrect application of law or CIS policy. It must 
also demonstrate that the decision was incorrect based on the evidence contained in the record at the time 
of the initial decision. As the petitioner has submitted both additional evidence and argument that the 
decision of the director and the AAO were incorrect, the petitioner's motion qualifies as a motion to 
reopen and reconsider. 

Section 203(b)(3)(A)(ii) of the Immigration and Nationality (the Act), 8 U.S.C. $ 1 153(b)(3)(A)(ii), provides 
employment-based visa classification to qualified imm~grants who hold baccalaureate degrees and who are 
members of the professions. 

'To be eligible for approval, a beneficiary must have the education and experience specified on the labor 
certification as of the petition's filing date. The In this case, that date is July 3 1,2000. 

To determine whether a beneficiary is eligible for an employment-based immigrant visa as set forth above, 
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CIS must examine whether the alien's credentials meet the requirements set forth in the labor cerhfication. 
The Application for Alien Employment Certification Form ETA-750A, items 14 and 15 set forth the 
minimum education, training, and experience that an applicant must have for the position of a benefits 
manager. In the instant case, item 14 and item 15 sl~ow the following requirements: 

14. Education 
Grade School x 
Hlgh School X. 

College 4. 
College Degree Required E5accalaureate 
Major Field of Study tiospitality Management or equivalent 

Experience 
Related Occupation 1 (yrs.) 
Related Occupation (specify) Iiotel Manager 

1 5. Other Special Requirements Pnor experience must include one year in hotel operations 
management 

As evidence of the beneficiary's formal education, the petitioner submitted copies of two documents in 
German, unaccompanied by any English translation, as well as the beneficiary's graduation certificate and 
grade transcript from the-~unici~al High School, dated May 30, 1990, suggesting that 
she completed primary and secondary school levels I and I1 (grades 5-10 and 1 1-13). These documents were 
also included in subsequent submissions. It is herein noted that the English translation of the beneficiary's 
high school documents was not certified, nor were the English translations of the recommendation letters 
from the o r  o t e l s .  Thus, it is noted that this evidence failed to comply with the regulation at 
8 C.F.R. tj 103.2(b)(3) requiring any document in a foreign language to be submitted with an English 
language translation which has been certitied to be accurate and complete by a translator who has attested to 
his or her competence to translate the foreign language into English. As such, the evidence is not probative 
and cannot be accorded any evidentiary weight. 

The petitioner also included for consideration two educational evaluations submitted in support of the 
beneficiary's academic credentials. The initial evaluation, dated October 28, 1997, was written by an 
international education consultant, P ~ . D .  He states that his review was based on various 

dustry rind Commerce in Koblenz, an 
and an evaluation report from the 
professional work experience. Dr. 
ence and other credentials may be 

' This report does not appear in the record. 
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graduation of high school pl f university-level credit From an accredited college or university in 
the United States. We adopts uggested formula of equating three years of experience to one year 
of university-level credit to the beneficiary's combination of work experience and academic 
credentials should be considered to be the equivalent of a bachelor's degree in the field of hotel management 
in the United States. 

The director denied the petition on January 29,2002. The director rejected the petitioner's suggestion that the 
beneficiary's work experience should be considered as equivalent to university credit pursuant to the formula 
used in nonirnmigrant petition adjudications and found that the evidence submitted did not meet the 
requirements of the approved labor certification because the beneficiary does not possess a United States 
baccalaureate degree or a foreign equivalent degree. As noted above, the AAO subsequently affirmed this 
decision, determining that the terms set forth in the labor certification clearly require a bachelor's degree, or a 
foreign equivalent degree pursuant to the provisioris of section 203(b)(3)(A)(ii), and rejected the petitioner's 
contention that a formula combining the beneficiary's work experience and formal education suffice to 
qualify the beneficiary for the visa classificaticm sought. 

On motion, the petitioner submits documents related to the petitioner's recruitment efforts to fill the certified 
position, as well as a copy of a letter, dated September 26, 2002, addressed to the Department of Labor, 
requesting a correction of the labor certitication ba:ied on the petitioner's harmless error in mischaracterizing 
the requirements of the certified pos~tion. The petitioner requested the DOL to amend the labor certification 
by inserting the phrase "or its equivalent" next to "baccalaureate" within the box describing the college degree 
required in item 14. With a subsequent submissiotl, the petitioner includes a copy of a letter, dated October 
16,2002, addressed to the DOL, renewing its request to amend the labor certification and referencing a DOL 
letter dated October 7". The October 7"' letter from DOL IS not included in these materials. The petitloner 
offers a copy of a DOL letter, signed by Certifying Officer" dated October 24. 2002, 
in which the reauest to amend the reaui labor certification is refused because "this 
office does not amend the approved form." adds that if the requirements had been a 
baccalaureate or equivalent in hospitality managernen L would have certified the application with 
that requirement also. 

Counsel contends that CIS misinterpreted the labor certification requirements and asserts that even if CIS had 
a basis to question the terms of the labor certification it should have consulted with DOL. 

It is noted that CIS, not the Department of Labor, has the final authority with regard to determining an alien's 
qualifications for preference status and the authority to investigate the petition under section 204(b) of the 
Act, 8 U.S.C. 4 1154(b). This authority encompasses the evaluation of the alien's credentials in relation to 
the minimum requirements for the job, even though a labor certification has been issued by the DOL. 
Maduny v. Stnirh, 696 F.2d 1008 (D.C. Cir. 1983); K.R. K. Irvine, Inc. v. Landon. 699 F.2d 1006 (9' Cir. 
1983); Strwurr [!pa-Red Cornrnissaty v. C~~~rncy. 662 F.2d 1 (1" Cir. 1981); Chi-Feng Chang v. 
Thornburgh. 719 F. Supp. 532 (N.1). Tex. 1989). CIS is empowered to make a de novo determination of 
whether the alien beneficiary is qualified to fill the certified job and receive entitlement to third preference 
status. See Tongutupu Woodcruji Huwctii, Ltd. V. INS, 736 F.2d 1305, 1 308 (9'h Cir. 1984). 

In evaluating the beneficiary's qualifications, CIS reviews the job offer portion of the labor certification to 
determine the required qualifications for the posit~on. CIS may, in its discretion, use advisory opinions 
such as expert testimony. However, where an op~nion is not in accord with other information or is in any 
way questionable, CIS is not required to accept or may give less weight to that evidence. Matter ofcuron 



EAC 0 1 062 543 18 
Page 5 

International, 19 I&N Dec. 791 (Comm. 1988). CIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter ojSilver Dragon Chinese Dragon Restaurant, 19 I&N 
Dec. 40 1,406 (Comm. 1986). 

In this case, the minimum educational requiremet~ts set forth in item 14 of the labor certification clearly 
require four years of college culminating in a baccalaureate degree. The major field of study may be in 
hospitality management or an equivalent field of study. Counsel cites Denver Tofu Co. v. INS, 525 F. Supp. 
254 (D. Col. 198 1) and Rosedale And L i d n  Park Contpany 1,. Smith. 595 F .  Supp. 829 (D.D.C. 1984) in 
support of his position that the alien's credentials satisfy the terns of the labor certification. The facts in the 
present matter are distinguishable to the facts presei~ted in those cases. In Denver Tojlu Co. v. INS, the disinct 
court found that the former Immigration and Naturalization Senice (INS) erred in denying a preference 
petition for an alien as a product development manager on the basis of the alien's lack of managerial training 
where the job involved directing only three workers. The court in Rosedule And Linden Park Cornpany v. 
Stnith held that where a certified job offer required a certain level of education with an emphasis on business 
and languages, INS erred in denyng the preference petition on the basis of the school's characterization of the 
courses taken by the alien as being "secretarial courses," where two-thirds of the courses taken by the alien 
actually involved business or languages. 

Although Rosedale And Lintkn Park Cotnpuny v. Smith at least involved reviewing the minimal academic 
requirements set forth on a labor certification applrcation, it is noted that the court emphasized that the INS' 
decision to treat the alien's secretarial coursework as inconsistent with a major in business or languages was 
unreasonable in view of the parties' agreement thit no college deb~ee was required for the position. The 
court stated that like INS, it "must examine the certified job offer exactly as it is completed by the prospective 
employer." Rosedale And Linden Park Conpuny v. Smith, 595 F. Supp. at 832. In the present case, the 
certified job offer requires four years of college resulting in a baccalaureate degree with a major in hospitality 
management or an equivalent field of study. The AAO notes that this does not involve any technicalities of 
the law or a basis to question the terms of the ETA 750-A; rather it relates to applying the meaning of the 
plain language of the ETA 750-A. See Rosedule And Linden Park Chmnpuny v. Snrith, 595 F .  Supp. at 833. 

The regulation at 8 C.F.R. # 204.5(1)(3)(ii)(C) also provides in pertinent part: 

If the petition is for a professional, the petition must be accompanied by evidence that the 
alien holds a United States baccalaureate degree or a foreign equivalent degree and by 
evidence that the alien is a member of the professions. Evidence of a baccalaureate 
degree shall be in the form of an official college or university record showing the date the 
baccalaureate degree was awarded and the area of concentration of study. To show that 
the alien is member of the professions, the petitioner must submit evidence showing that 
the minimum of a baccalaureate degree is required for an entry into the occupation. 

The AAO finds that "an official college or university record showing the date the baccalaureate degree 
was awarded and the area of concentration or study" is applicable to what constitutes evidence of a 
degree. Because neither the Act nor the regulat~ons indicate that a bachelor's degree must be a United 
States bachelor's degree, as noted above, CIS w ~ l l  recognize a foreign equivalent bachelor's degree to a 
United States baccalaureate. The above regulation uses the singular description of a foreign equivalent 
degree. Thus, the plain meaning of the regulatory language sets forth the requirement that, when the visa 
classification sought is that of a professional, a beneficiary must produce one degree that is determined to 
the foreign equivalent of a U.S. baccalaureate degree in order to be qualified for third preference visa 
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category purposes. In this case, the evidence fails to indicate that the beneficiary possesses either a 
United States bachelor's degree or a foreign equivalent degree. A petition shall be denied where evidence 
submitted in response to a request for initial evidence does not establish tiling eligibility at the time the 
application or petition was filed. See 8 C.F.R. 9 103.2(b)(12). 

As noted in the prior AAO decision, even if viewed as a petition for a skilIed worker, the regulation at 8 
C.F.R. (j 204.5(1)(3)(ii)(B) provides that the evidence must show that the alien has the education, training 
or experience, und any other requirernents of lhr itl(lividual labor- certification. (Emphasis supplied). 
Here, CIS interprets the Fonn ETA 750-A as requiring either a US.  or a foreign equivalent baccalaureate 
degree, to be shown by an official college or university record giving the date the degree was awarded and the 
major field of study showing that such degree was attained by the priority date. Therefore, the combination 
of education and work experience may not be accepted in lieu of a four-year degree. 

The AAO concurs with its prior decision and rejects the suggestion that a combination of the 
beneficiary's academic studies and her work experience satisfies the terms of the labor certification in 
requiring college studies culminating in a baccalaureate degree. The labor certification clearly 
distinguishes between academic requirements, training, and experience in the job offered. 

Counsel's renewal of the assertion that the formula of equating three years of work experience to one year of 
education should be applied here is misplaced. As noted by the director and the prior AAO decision, that 
equivalence applies to non-immigrant petitions, nclt to immigrant petitions. It is further noted that while the 
regulation relating to immigrant petitions at 8 C.F.R. $204.5(k)(2) permit a certain combination of work 
experience and a bachelor's degree to be considered the equivalent of an advanced degree, there is no 
comparable provision to substitute a combination of degrees, work experience, or certificates which, when 
taken together, is deemed to be the equivalent to a United States baccalaureate degree. Here, for third 
preference category professionals, the beneficiary was required to have a U.S bachelor's degree or a foreign 
equivalent degree, not a functional equivalent of this requirement. The petitioner's actual minimum 
requirements could have been clarified or changed before the Form ETA 750 was certified by the Department 
of Labor. Since that was not done, it cannot be concluded, based on the evidence submitted, that the 
petitioner has established that the beneficiary possesses the requisite baccalaureate degree as required by the 
terms of the labor certification. Therefore, the beneficiary is not eligible for the visa classification sought. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 
136 1. The petitioner has not sustained that burden. 

ORDER: The previous decisions of the director and the AAO are affirmed. The petition remains denied. 


