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DISCUSSION: The Director, Vermont Service Center, denied the preference visa petition. Pursuant to a motion 
the director reopened the matter, then denied the petition again. The matter is now before the AAO on appeal. 
The appeal will be dismissed. 

The petitioner designs and produces lamps and statues. It seeks classification of the beneficiary pursuant to 
section 203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. 8 1153(b)(3), and it seeks to employ the 
beneficiary permanently in the United States as a stained glass and lamp shade repairperson or stained glass 
glazier. The director determined that the petitioner had not established that it has had the continuing ability to pay 
the proffered wage beginning on the priority date, and denied the petition accordingly. Pursuant to a motion to 
reopen the service center affirmed that decision, denying the petition again. 

On appeal counsel submits a brief and cbpies of evidence previously submitted into the record. 

Section 203@)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(3)(A)(i), provides 
for the granting of preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing slulled labor (requiring at least two years training or 
experience), not of a temporary or seasonal nature, for which qualified workers are unavailable in the United 
States. 

The regulation at 8 C.F.R. tj  204.5(g)(2) states, in pertinent part: 

Ability ofprospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability 
shall be in the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority 
date, the day the Form ETA 750 was accepted for processing by any office within the employment system of 
the Department of Labor. See 8 C.F.R. tj 204.5(d). Here, the Form ETA 750 was accepted for processing on 
April 30, 2001. The proffered wage as stated on the Form ETA 750 is $19.08 per hour, which equals 
$39,686.40 per year. 

On the petition, the petitioner stated that it was established during 1991 and that it employs 18 workers. On 
the Form ETA 750, Part B, signed by the beneficiary on April 24, 2001, the beneficiary claimed to have 
worked for the petitioner since April 1995. Both the petition and the Form ETA 750 indicate that the 
petitioner would employ the beneficiary in Edison, New Jersey. 

In support of the petition, counsel submitted a copy of the petitioner's 2001 Form 1120, U.S. Corporation 
Income Tax Return. That return shows that the petitioner is a corporation, that it incorporated on April 30, 
1992, and that it reports taxes pursuant to accrual convention accounting and a fiscal year running from April 
1 of the nominal year to March 3 1 of the following year. 
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During its 2001 fiscal year, which ran from April 1, 2001 to March 3 1, 2002, the petitioner declared taxable 
income before net operating loss deductions and special deductions of $326. At the end of that fiscal year the 
petitioner had current assets of $1,005,548 and current liabilities of $1,014,368, which yields net current 
assets of $8,820. 

On August 23, 2004 the Vermont Service Center issued a request for evidence in this matter. The service 
center requested that, if the petitioner had employed the beneficiary during 2001, it submit a Form W-2, Wage 
and Tax Statement showing the wages it paid to him during that year.' 

In response counsel submitted the beneficiary's 2001 tax return including a W-2 form issued to her by People 
Management Incorporated of South Plainfield, New Jersey showing wage payments totaling $20,564.34 
during that year. 

Counsel also submitted a letter dated October 28, 2004 from an official of People Management. That letter 
states that People Management leases employees to other companies, including the petitioner. That letter 
further indicates that it leases the beneficiary's services to the petitioner, for which the petitioner pays this 
third-party agency or professional employer organization payroll expenses and a service fee. 

Finally, counsel submitted a copy of a letter dated December 20, 2000 addressed to Kari Ann Woodward, an 
attorney in Florida, from the Director, Business and Trade Services, of the Immigration and Naturalization 
Service, now CIS. That letter is a response to various inquiries posed by Ms. Woodward. Of most relevance, 
Ms. Woodward asked if it is appropriate, in instances where a third-party agency or professional employer 
organization pays an alien's wages, for the end-user or the company to whom the alien actually provides 
services to petition for that alien as beneficiary of an employment-based visa petition. The Director, Business 
and Trade Services, responded that it is appropriate for the entity which has an actual employer/employee 
relationship with the alien to file the petition. The director specified that, even when the alien's salary is paid 
from another source, the regulatory definition of "United States employer" would allow for an entity to file a 
petition on behalf of an alien as long as an employer-employee relationship exists between that entity and the 
alien. In sum, under the circumstances described in the inquiry, the details of which are not made clear in the 
reply, the director indicated that the end-user, not the third-party agency, would apparently be the "employer" 
and as such the appropriate party to file a petition, according to the definition of "United States employer" 
found at 8 C.F.R. 9 214.2(h)(4)(ii). 

The director determined that the evidence submitted did not establish that the petitioner had the continuing 
ability to pay the proffered wage beginning on the priority date and, on December 29, 2004, denied the 
petition. 

1 If the petitioner paid any wages to the beneficiary during 2002 and 2003, then W-2 forms showing those 
wages should have been available when the request for evidence was issued on August 23, 2004. Why the 
service center did not request those documents is unknown to this office. Further, the petitioner's 2002 fiscal 
year ended March 3 1, 2003 and its 2003 fiscal year ended March 3 1, 2004. Both its fiscal year 2002 returns 
and its fiscal year 2003 returns should, absent a request for a filing extension, have been available. Why the 
service center did not request those returns is also unknown to this office. 
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With a motion to reopen counsel submitted (1) a copy of the petitioner's 2002 Form 1120, U.S. Corporation 
Income Tax Return, (2) 2002 and 2003 W-2 forms and (3) a brief. 

The petitioner's 2002 tax return, which covers the fiscal year from April 1, 2002 to March 31, 2003, shows 
that the petitioner declared taxable income before net operating loss deductions and special deductions of 
$35,832. At the end of that fiscal year the petitioner had current assets of $925,524 and current liabilities of 
$924,036, which yields net current assets of $1,488. 

In the brief counsel asserted that the amount of the proffered wage that the petitioner is obliged to show the 
ability to pay during 2001 should be prorated to reflect that portion of 2001 that remained on the priority date. 
Counsel also cited the petitioner's gross profit, depreciation deductions, current assets, loans to shareholders, 
and loans receivable as indices of its ability to pay the proffered wage. 

As to depreciation counsel advises CIS that this deduction does not represent a cash disbursement during the 
year taken. Counsel asserts that the depreciation deduction should therefore be added back to the petitioner's 
net income to calculate its "adjusted net income." 

Counsel noted that a portion of the Schedule L Line 14 Other assets on the petitioner's 2001 tax return 
represented a loan to an affiliated company. Counsel reasoned that, therefore, that amount should be included 
in the petitioner's current a ~ s e t s . ~  Counsel asserted that the petitioner's Line 7 Loans to Shareholders should 
also be considered a fund available to pay the proffered wage. 

Counsel further argued that the petitioner's 2001 performance was uncharacteristically weak and cited its 
average gross its total assets, its history, its reputation, and its past earning capacity4 as indices of the 
petitioner's ability to pay the proffered wage. Counsel cited Matter of Sonegawa, 12 I&N Dec. 612 (Reg. 
Cornm. 1967) for the proposition that under these circumstances the petition should be approved. 

The W-2 forms submitted show that People Management paid the beneficiary $19,967.09 during 2002 and 
$19,529.89 during 2003. Counsel incorrectly stated that those W-2 forms had previously been submitted. 

The Director, Vermont Service Center observed that the petitioner's submissions met the requirements of a 
motion to reconsider. The director considered all of the evidence then in the file and denied the petition 
again. 

On appeal, counsel stated, "[The] director erred in determining that the petitioner did not have the financial 
ability to pay the offered wage to the alien." 

2 Counsel appears, in the second paragraph on page four of his brief, to equate Schedule L Line 6 Other 
Current Assets with Line 14 Other Assets. The difference is addressed below. 

3 Counsel submitted no evidence of the petitioner's gross profits other than its 2001 and 2002 tax returns. No 
indication of its gross profits during any other years is in evidence. 

4 Counsel submitted no evidence pertinent to the petitioner's history, reputation, or past earning capacity. 
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Initially, this office notes that counsel has inverted the standard of proof. The director did not find that the 
petitioner was unable to pay the proffered wage, nor does the director have an obligation to do so before he 
may deny the petition. Rather, the director found that the petitioner had failed to affirmatively demonstrate its 
continuing ability to pay the proffered wage beginning on the priority date as required by 8 C.F.R. 
9 204.5(g)(2) and he denied the petition accordingly. 

On appeal, counsel submitted a brief and copies of evidence that had previously been submitted into the 
record. 

Gross profits are a company's gross receipts minus returns, allowances and the cost of goods sold, but before 
subtracting operating expenses such as rent, insurance, mortgage expense, repairs, maintenance, supplies, and 
utilities. This office sees no justification for considering this interim figure, the petitioner's income after the 
subtraction of some expenses, but not all, as a fund available to pay additional wages. 

Counsel requests that CIS prorate the proffered wage during 2001 for the portion of the year that occurred 
after the priority date.5 We will not, however, consider 12 months of income toward an ability to pay a 
proffered wage during some shorter period any more than we would consider 24 months of income toward 
paying the annual amount of the proffered wage. While CIS will prorate the proffered wage if the record 
contains evidence of net income or payment of the beneficiary's wages specifically covering the portion of 
the year that occurred after the priority date (and only that period), the petitioner has not submitted such 
evidence. 

Counsel's argument that the petitioner's depreciation deduction should be included in the calculation of its 
ability to pay the proffered wage is unconvincing. 

This office is aware that a depreciation deduction does not require or represent a specific cash outlay during 
the year claimed. It is a systematic allocation of the cost or other basis of a tangible long-term asset. It may 
be taken to represent the diminution in value of buildings and equipment, or to represent the accumulation of 
funds necessary to replace perishable equipment and buildings. But the cost of equipment and buildings and 
the value lost as they deteriorate are actual expenses of doing business, whether they are spread over more 
years or concentrated into fewer. 

While the expense does not require or represent the current use of cash, neither is it available to pay wages. 
No precedent exists that would allow the petitioner to add its depreciation deduction to the amount available 
to pay the proffered wage. Chi-Feng Chang v. Thornburgh, 719 F.Supp. 532 (N.D. Texas 1989). See also 
Elatos Restaurant Corp. v. Suva, 632 F.Supp. 1049 (S.D.N.Y. 1985). The petitioner's election of accounting 
and depreciation methods accords a specific amount of depreciation expense to each given year. The 

5 Counsel asserts that because the priority date is April 30 2001 the petitioner's 2001 income tax return need 
only show the ability to pay the proffered wage for approximately 35 weeks. In fact, the petitioner reports 
taxes pursuant to a fiscal year that begins on April 1 of each year. The petitioner's 2001 fiscal year, therefore, 
began only a month before the priority date. Even if this office were convinced by counsel's argument 
pertinent to prorating, the petitioner, relying on that tax return, would be obliged to show the ability to pay the 
proffered wage during eleven of the twelve months of the 200 1 fiscal year, rather than only 35 weeks. 
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petitioner may not now shift that expense to some other year as convenient to its present purpose, nor treat it 
as a fund available to pay the proffered wage. 

Further, amounts spent on long-term tangible assets are a real expense, however allocated. Although counsel 
asserts that they should not be charged against income according to their depreciation schedule, she does not 
offer any alternative allocation of those costs.6 Counsel appears to be asserting that the real cost of long-term 
tangible assets should never be deducted from revenue for the purpose of determining the funds available to 
the petitioner to pay additional wages. Such a scenario is unacceptable. 

Counsel's citation of Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Cornm. 1967) is unconvincing. Sonegawa 
makes clear that approval of an employment-based visa petition is not precluded by the petitioner's loss or low 
profit during a given year. Sonegawa however, relates to petitions filed during uncharacteristically unprofitable 
or difficult years and only within a framework of significantly more profitable or successful years. During the 
year in which the petition was filed in that case the petitioning entity changed business locations and paid rent on 
both the old and new locations for five months. The petitioner suffered large moving costs and a period of time 
during which it was unable to do regular business. 

In Sonegawa, the Regional Commissioner determined that the petitioner's prospects for a resumption of 
successful business operations were well established. The petitioner was a fashion designer whose work had 
been featured in Time and Look magazines. Her clients included Miss Universe, movie actresses, and society 
matrons. The petitioner's clients had been included in lists of the best-dressed California women. The 
petitioner lectured on fashion design at design and fashion shows throughout the United States and at colleges 
and universities in California. The Regional Commissioner's determination in Sonegawa was based in part on 
that petitioner's sound business reputation and outstanding reputation as a couturi&re. 

Counsel is correct that, if losses or low profits are uncharacteristic, occur within a framework of profitable or 
successful years, and are demonstrably unlikely to recur, then those losses or low profits may be overlooked 
in determining the ability to pay the proffered wage. Here, the record contains no evidence that the petitioner 
has ever posted a large profit. Counsel's assertions that the petitioner has been more successful historically 
than it was during 2001 and that the petitioner reasonably anticipates better performance in the future, absent 
evidence, are insufficient.' No unusual circumstances have been shown to exist in this case to parallel those 
in Sonegawa, nor has it been established that 2001 was an uncharacteristically unprofitable year for the 
petitioner. Assuming that the petitioner's business will flourish, with or without the beneficiary, is 
speculative. 

6 Counsel did not urge, for instance, that the petitioner's purchase of long-term assets should be expensed 
during the year of purchase, rather than depreciated, for the purpose of calculating the petitioner's ability to 
pay additional wages, nor did she submit a schedule of the petitioner's purchases of long-term tangible assets 
during the salient years. 

7 The assertions of counsel are not evidence and thus are not entitled to any evidentiary weight. See INS v. 
Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980); 
Unsupported assertions of counsel are, therefore, insufficient to sustain the burden of proof. 
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In determining the petitioner's ability to pay the proffered wage during a given period, CIS will examine 
whether the petitioner employed the beneficiary during that period. If the petitioner establishes by 
documentary evidence that it employed the beneficiary at a salary equal to or greater than the proffered wage, 
the evidence will be considered prima facie proof of the petitioner's ability to pay the proffered wage. In the 
instant case, the petitioner demonstrated that it paid the beneficiary $20,564.34 during 2001, $19,967.09 
during 2002, and $19,529.89 during 2003. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the 
proffered wage during a given period, the AAO will, in addition, examine the net income figure reflected on 
the petitioner's federal income tax return, without consideration of depreciation or other expenses. CIS may 
rely on federal income tax returns to assess a petitioner's ability to pay a proffered wage. Elatos Restaurant 
Corp. v. Sava, 632 F.Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. 
Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 71 9 F.Supp. 532 (N.D. 
Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F.Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 
F.Supp. 647 (N.D. Ill. 1982), affd, 703 F.2d 571 (7th Cir. 1983). See also 8 C.F.R. 3 204.5(g)(2). 

Showing that the petitioner's gross receipts exceeded the proffered wage is insufficient. Similarly, showing 
that the petitioner paid total wages in excess of the proffered wage is insufficient. In K. C.P. Food Co., Inc. v. 
Sava, 623 F. Supp. at 1084, the court held that the Immigration and Naturalization Service, now CIS, had 
properly relied on the petitioner's net income figure, as stated on the petitioner's corporate income tax returns, 
rather than the petitioner's gross income. The court specifically rejected the argument that CIS should have 
considered income before expenses were paid rather than net income. 

The petitioner's net income is not the only statistic that may be used to show the petitioner's ability to pay the 
proffered wage. If the petitioner's net income, if any, during a given period, added to the wages paid to the 
beneficiary during that period, if any, do not equal the amount of the proffered wage or more, the AAO will 
review the petitioner's assets as an alternative method of demonstrating the ability to pay the proffered wage. 

The petitioner's total assets, however, are not available to pay the proffered wage. The petitioner's total 
assets include those assets the petitioner uses in its business, which will not, in the ordinary course of 
business, be converted to cash, and will not, therefore, become funds available to pay the proffered wage. 
Only the petitioner's current assets -- the petitioner's year-end cash and those assets expected to be consumed 
or converted into cash within a year -- may be considered. Further, the petitioner's current assets cannot be 
viewed as available to pay wages without reference to the petitioner's current liabilities, those liabilities 
projected to be paid within a year. CIS will consider the petitioner's net current assets, its current assets 
minus its current liabilities, in the determination of the petitioner's ability to pay the proffered wage. 

Current assets include cash on hand, inventories, and receivables expected to be converted to cash or cash 
equivalent within one year. Current liabilities are liabilities due to be paid within a year. On a Schedule L the 
petitioner's current assets are typically found at lines I(d) through 6(d). Year-end current liabilities are 
typically8 shown on lines 16(d) through 18(d). If a corporation's net current assets are equal to or greater than 
the proffered wage, the petitioner is expected to be able to pay the proffered wage out of those net current 
assets. The net current assets are expected to be converted to cash as the proffered wage becomes due. 

8 The location of the taxpayer's current assets and current liabilities varies slightly fiom one version of the 
Schedule L to another. 



The petitioner may not, however, recharacterize as current assets those assets shown on its Schedule L as 
noncurrent. In listing the loans to shareholders and the loan to a related company on its Schedule L as 
noncurrent the petitioner indicated that it did not anticipate receiving those amounts during the coming year. 
Notwithstanding counsel's assertion that those amounts are readily available, those noncurrent assets will not 
be considered in the calculation of funds available to pay the proffered wage. 

The proffered wage is $39,686.40 per year. The priority date is April 30, 2001. The computations pertinent 
to ability to pay the proffered wage are hrther complicated in this case by the fact that the petitioner reports 
taxes pursuant to an April-March fiscal year, whereas W-2 forms are issued based on the calendar year. 

Of the $20,564.34 the petitioner paid the beneficiary during the 2001 calendar year, $15,423.30 is attributable 
to the petitioner's 2001 fiscal year.9 Of the $19,967.09 the petitioner paid the beneficiary during 2002, 
$4,991.77 is attributable to its 2001 calendar year.'0 Having shown that it paid the beneficiary approximately 
$20,415.07" during its 2001 fiscal year the petitioner is obliged to show the ability to pay the $19,271.3312 
balance of the proffered wage. 

During its 2001 fiscal year the petitioner declared taxable income before net operating loss deductions and 
special deductions of $326. That amount is insufficient to pay the $19,271.33 balance of the proffered wage. 
At the end of that fiscal year the petitioner had net current assets of $8,820. That amount is also insufficient 
to pay the balance of the proffered wage. The petitioner has submitted no reliable evidence of any other funds 
available to it during its 200 1 fiscal year with which it could have paid the proffered wage. The petitioner has 
not demonstrated the ability to pay the proffered wage during its fiscal year 2001. 

Of the $19,967.09 the petitioner paid the beneficiary during the 2002 calendar year, $14,975.32 is attributable 
to the petitioner's 2002 fiscal year.'3 Of the $19,529.89 the petitioner paid the beneficiary during 2003, 
$4,882.47 is attributable to its 2002 fiscal year.'4 Having shown that it paid the beneficiary approximately 

9 That is, the months from April 2001 through December 2001, inclusive, fell within the petitioner's 2001 
fiscal year. The monthly amount of the beneficiary's wages during that year, $1,713.70, multiplied by nine, 
equals $1 5,423.30, the amount of the beneficiary's calendar year 200 1 wages attributable to the petitioner's 
2001 fiscal year. 

10 Similarly, the first three months of 2002 fell within the beneficiary's 2001 fiscal year. During 2002 the 
petitioner paid the beneficiary $19,967.09. The monthly amount of the wages the petitioner paid to the 
beneficiary is equal to that amount divided by twelve, or $1,663.92 which, multiplied by three, equals 
$4,991.76. 

l 3  That is, nine months of the 2002 calendar year, April 2002 through December 2002, inclusive, fell within 
the petitioner's 2002 fiscal year. The monthly amount of the $19,967.09 the petitioner paid to the beneficiary 
during the 2002 calendar year is $1,663.92, which, multiplied by nine, equals $14,975.32. 

14 That is, the first three months of 2003 fell within the beneficiary's 2002 fiscal year. During 2003 the 
petitioner paid the beneficiary $19,967.09. The monthly amount of the wages the petitioner paid to the 
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$19,857.7915 during its 2002 fiscal year the petitioner is obliged to show the ability to pay the $19,828.6116 
balance of the proffered wage. 

During its 2002 fiscal year the petitioner declared taxable income before net operating loss deductions and 
special deductions of $35,832. That amount is sufficient to pay the balance of the proffered wage. The 
petitioner has demonstrated the ability to pay the proffered wage during its 2002 fiscal year. 

Of the $19,529.89 the petitioner paid to the beneficiary during 2003 $14,647.42 is attributable to its 2003 
fiscal year. The petitioner submitted no evidence pertinent to the wages it paid to the beneficiary during the 
last three months of that fiscal year, that is, the first three months of the 2004 calendar year. On the date of 
the request for evidence that information should have been available." Ordinarily the petitioner would be 
obliged to demonstrate the ability to pay the remaining $25,038.98 balance of the proffered wage. 

The petitioner did not submit its fiscal year 2003 tax return, although it should have been available on the date 
of the request for evidence. Ordinarily, the petitioner would be obliged to demonstrate its ability to pay the 
proffered wage during its 2003 fiscal year with copies of annual reports, federal tax returns, or audited 
financial statements as required by 8 C.F.R. ij 204.5(g)(2). This office notes however that the service center 
did not, in the request for evidence, ask for the petitioner's 2003 return. Further, the decision of denial did not 
rely upon the failure to demonstrate the ability to pay the proffered wage during the 2003 fiscal year as a basis 
for denial. As such this office does not base, even in part, today's decision on the petitioner's failure to 
demonstrate its ability to pay the proffered wage during its 2003 fiscal year. If the petitioner attempts to 
overcome today's decision on motion, however, it should provide evidence of its ability to pay the proffered 
wage during its 2003 fiscal year. 

The petitioner failed to demonstrate that it had the ability to pay the proffered wage during its 2001 fiscal 
year. Therefore, the petitioner has not established that it had the continuing ability to pay the proffered wage 
beginning on the priority date. The petition was correctly denied on that basis. 

The record suggests an additional issue that was not raised in the decision of denial. Although the October 
28, 2004 letter from People Management states that the petitioner in this case retains control of the 
beneficiary, that conclusory assertion is insufficient to establish that the petitioner in this case is the entity 
with an employer/employee relationship to the beneficiary.18 

beneficiary is equal to that amount divided by twelve, or $1,627.49 which, multiplied by three, equals 
$4,882.47. 

17 Although 2004 W-2 forms were unavailable on the date of the request for evidence, other evidence, such as 
pay stubs or quarterly wage reports pertinent to the amount that People Management paid to the beneficiary 
on the petitioner's behalf must have been available. 

l 8  This office does not disagree with the pronouncements of the Director, Business and Trade Services. This 
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The record does not demonstrate whether the petitioner located the beneficiary and requested that People 
Management place her on the payroll or whether People Management hired her and offered her services to the 
petitioner. The contract between the petitioner and People Management defining the relationship of the 
parties is not in the record. Who determines the hourly wage to be paid to the beneficiary, and from whom 
she would appropriately solicit a raise, is not indicated. Whether People Management is free to offer the 
beneficiary's services to some other end-user is unknown to this office.19 In short, whether the petitioner or 
People Management is the beneficiary's actual employer has not been satisfactorily demonstrated. 

Because this issue was not raised in the decision of denial and the petitioner has not been accorded an 
opportunity to address it, this office does not rely on that issue, even in part, as a basis for today's decision. If 
the petitioner attempts to overcome today's decision on motion, however, it should address the issue of which 
entity actually has an employer/employee/relationship with the beneficiary. 

The burden of proof in these proceedings rests solely upon the petitioner. Section 291 of the Act, 8 U.S.C. 
5 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. The petition is denied. 

office notes, however, that his December 20,2000 letter does not contain an exhaustive list of the factors that 
would determine which entity has an employer/employee relationship with the beneficiary. Where, as in the 
instant case, any ambiguity exists, the petitioner, in order to demonstrate the employer/employee relationship, 
is obliged to provide convincing evidence of such, rather than a mere assertion. 

19 The foregoing is a list, though not exhaustive, of factors that would be considered in determining which 
entity has the employer/employee relationship with the beneficiary. 


