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DISCUSSION: The preference visa petition' was denied by the Director, California Service Center, and is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a financial management company. It seeks to employ the beneficiary permanently in the 
United States as a software applications engineer (senior software engineer). As required by statute, a Form 
ETA 750, Application for Alien Employment Certification approved by the Department of Labor (DOL), 
accompanied the petition. The director denied the petition because he determined that the beneficiary did not 
meet the educational requirements established on Form ETA 750 of a baccalaureate degree in computer 
engineering. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and incorporated into the decision. 
Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's ~ u g u s t  19, 2005 denial, the single issue in this case is whether or not the 
petitioner.has'demonstrated that the beneficiary possessed a US bachelor's degree or foreign equivalent in 
computer engineering or related field prior to the priority date as set forth on the Form ETA 750. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 9 1153(b)(3)(A)(i), 
provides for the granting of preference classification to qualified immigrants who are capable, at the time of 
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. Section 203(b)(3)(A)(ii) of the Act provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and are members of the professions. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form 
ETA 750 Application for Alien Employment Certification-as certified by the U.S. DOL and submitted with the 
instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the Form ETA 
750 was accepted on February 1 1,2002. 

The AAO takes a de novo look at issues raised in the denial of this petition. See Dor v. INS, 891 F.2d 997, 
1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). The AAO considers all 
pertinent evidence in the record, including new evidence properly submitted upon appeal2. Relevant evidence 
in the record includes the beneficiary's Bachelor's degree and transcripts from Osmania University, 
transcripts for diploma in computer software techniques from the University of Bombay, and two credentials 
evaluations. The record does not contain any other evidence relevant to the beneficiary's qualifications. 

1 CIS record shows that while the instant petition was pending on appeal with the AAO, on June 2, 2006 the 
petitioner filed another 1-140 Immigrant Petition (SRC-06-190-50762) on the behalf of the same beneficiary. 
The subsequent petition was approved on November 21,2006. 
2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, which 
are incorporated into the regulations by the regulation at 8 C.F.R. 6 103.2(a)(l). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter 
of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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On appeal, counsel asserts that the submitted credential evaluation demonstrates that the beneficiary's 
Bachelor of Commerce degree from a three-year program at Osmania University in India and a Post-Graduate 
Diploma in computer software techniques from the University of Bombay is equivalent to a US Bachelor's 
Degree in computer science, and thus the beneficiary possessed the minimum educational requirements set 

. forth on the Form ETA 750. 

As noted above, the Form ETA 750, in this matter is certified by DOL. Thus, at the outset, it is useful to discuss 
DOL's role in ths  process. Section 212(a)(5)(A)(i) of the Act provides: 

In general.-Any alien who seeks to enter the United States for the purpose of performing skilled 
or unslulled labor is inadmissible, unless the Secretary of Labor has determined and certified to 
the Secretary of State and the Attorney General that- 

(I) there are not sufficient workers who are able, willing, qualified (or equally qualified 
in the case of an alien described in clause (ii)) and available at the time of application for 
a visa and admission to the United States and at the place where the alien is to perform 
such skilled or unskilled labor, and 

(11) the employment of such alien will not adversely affect the wages and worlung ' 
conditions of workers in the United States similarly employed. 

According to 20 C.F.R. f j 656.1(a), the purpose and scope of the regulations regarding labor certification are as 
follows: 

(a) Under section 212(a)(5)(A) of the Immigration and Nationality Act (INA or Act) (8 
U.S.C. ij 1182(a)(5)(A), certain aliens may not obtain immigrant visas for entrance into the 
United States in order to engage in permanent employment unless the Secretary of Labor has 
first certified to the Secretary of State and to the Secretary of Homeland Security that: 

(1) There are not sufficient United States workers who are able, willing, 
qualified and available at the time of application for a visa and admission 
into the United States and at the place where .the alien is to perform the work; 
and 

(2) The employment of the alien will not adversely affect the wages and 
working conditions of United States workers similarly employed. 

It is significant that none of the above inquiries assigned to DOL, or the remaining regulations implementing 
these duties under 20 C.F.R. f j 656, involve a determination as to whether or not the alien is qualified for a 
specific immigrant classification or even the job offered. This fact has not gone unnoticed by Federal Circuit 
Courts, including the 9" Circuit that covers the jurisdiction for this matter. 

There is no doubt that the authority to make preference classification decisions rests with 
INS. The language of section 204 cannot be read otherwise. See Castaneda-Gonzalez v. 
INS, 564 F.2d 417, 429 (D.C. Cir. 1977). In turn, DOL has the authority to make the two 
determinations listed in section 212(a)(14). Id. at 423. The necessary result of these two 



grants of authority is that section 212(a)(14) determinations are not subject to review by INS 
absent fraud or willful misrepresentation, but all matters relating to preference classification 
eligibility not expressly delegated to DOL remain within INS' authority. 

* * * 
Given the language of the Act, the totality of the legislative history, and the agencies' own 
interpretations of their duties under the Act, we must conclude that Congress did not intend 
DOL to have primary authority to make any determinations other than the two stated in 
section 212(a)(14). If DOL is to analyze alien qualifications, it is for the purpose of 
"matching" them with those of corresponding United States workers so that it will then be "in 
a position to meet the requirement of the law," namely the section 212(a)(14) determinations. 

Madany v. Smith, 696 F.2d 1008, 1012-1013 (D.C. Cir. 1983). 

In 1991, when the final rule for 8 C;F.R. 5 204.5 was published in the Federal Register, INS responded to 
criticism that the regulation required an alien to have a bachelor's degree as a minimum and that the 
regulation did not allow for the substitution of experience for education. After reviewing section 121 of the 
Immigration Act of 1990, Pub. L. 101-649 (1990), and the Joint ~ x ~ l a n a t o r y  Statement of the Committee of 
Conference, INS specifically noted that both the Act and the legislative history indicate that an alien must 
have at least a bachelor's degree: 

The Act states-that, in order to qualify under the second classification, alien members of the 
professions must hold "advanced degrees or their equivalent." As the legislative history . . . 
indicates, the equivalent of an advanced degree is "a bachelor's degree with at least five years 
progressive experience in the professions." Because neither the Act nor its legislative history 
indicates that bachelor's or advanced degrees must be United States degrees, the Service will 
recognize foreign equivalent degrees. But both the Act and its legislative history make clear 
that, in order to qualify as a professional under the third classification or to have experience 
equating to an advanced degree under the second, an alien must have at least a bachelor's 
degree. 

56 Fed. Reg. 60897,60900 (November 29, 199,l)(emphasis added). 

Relying in part on  ada an^, 696 F.2d at 1008, the Ninth circuit stated: 

[I]t appears that the DOL is responsible only for determining the availability of suitable 
American workers for a job and the impact of alien employment upon the domestic labor 
market. It does not appear that the DOL's role extends to determining if the alien is qualified 
for the job for which he seeks sixth preference status. That determination appears to be 
delegated to the INS under section 204(b), 8 U.S.C. 5 1154(b), as one of the determinations 
incident to the INS'S decision whether the alien is entitled to sixth preference status. 

K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006,1008 (9' Cir. 1983). The court relied on an amicus brief from DOL 
that stated the following: 

The labor certification made by the Secretary of Labor ... pursuant to section 212(a)(14) of 
the ... [Act] ... is binding as to the findings of whether there are able, willing, qualified, and 
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available United States workers for the job offered to the alien, and whether employment of 
the alien under the terms set by the employer would adversely affect the wages and working 
conditions of similarly employed United States workers. The labor certification in no way 
indicates that the alien offered the certzjied job opportunity is qualzjied (or not qualzjied) to 
perform the duties of thatjob. 

(Emphasis added.) Id. at 1009. The Ninth Circuit, citing K.R.K. Irvine, Inc., 699 F.2d at 1006, revisited this 
issue, stating: 

The DOL must certify that insufficient domestic workers are available to perform the job and 
that the alien's performance of the job will not adversely affect the wages and working 
conditions of similarly employed domestic workers. Id. fj 212(a)(14), 8 U.S.C. 
1182(a)(14). The INS then makes its own determination of the alien's entitlement to sixth 
preference status. Id. fj 204(b), 8 U.S.C. 5 1154(b). See generally K.R.K. Irvine, Inc. v. 
Landon, 699 F.2d 1006, 1008 9th Cir.1983). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984). 

At the outset, DOL's certification of the Form ETA 750 does not supercede Citizenship and Immigration 
Services' (CIS) review and evaluation of the criteria the petitioner must prove in order to establish that the 
petition is approvable, and that includes a review of whether or not the beneficiary is qualified for the proffered 
position, which in this case, is governed by section 203(b)(3)(A)(i) and (ii) of the Act and 8 C.F.R. 5 204.5(1)(3). 
CIS has the authority to evaluate whether the alien is eligible for the classification sought and whether the 
alien is qualified for the job offered. 

To determine whether a beneficiary is elig~ble for an employment based immigrant visa, CIS must examine 
whether the alien's credentials meet the requirements set forth in the labor certification. In evaluating the 
beneficiary's qualifications, CIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. CIS may not ignore a term of the labor certification, nor may it 
impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 
699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissaiy of Massachusetts, Inc. v. Coomey, 661 F.2d 1 
(1st Cir. 1981). 

In the instant case, the Application for Alien Employment Certification, Form ETA-750A, items 14 and 15, set 
forth the minimum education, training, and experience that an applicant must have for the position of software 
application engineer. In the instant case, item 14 describes the requirements of the proffered position as follows: 

14. Education 
Grade School 
High School 
College 
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College Degree Required Bachelor of Science 
Major Field of Study Computer Engneering or related field or foreign equivalent 

The applicant must also have five years of experience in the job offered, the duties of which are delineated at 
Item 13 of the Form ETA 750A and since this is a public record, will not be recited in this decision, or five 
years of experience in programmer-analyst, web developer or related fields. Item 15 of Form ETA 750A 
requires Microsoft Certified Solution Developer (MCSD) as other special requirements. 

The beneficiary set forth his credentials on Form ETA-750B. On Part 11, eliciting information of the names 
and addresses of schools, college and universities attended (including trade or vocational Gaining facilities), 
he indicated that he attended Osmania University in Hyderbad, A.P. India in the field of "Commerce" from 
October 1986 through November 1987, culminating in the receipt of a "Bachelor Degree"; and that he 
attended University of Bombay, India in the field of "Computer Software & Technique" from January 1989 to 
December 1989, culminating in the receipt of a,"Diploma." He provides no further information concerning 
his educational background on this form, which is signed by the beneficiary under a declaration under penalty 
of perjury that the information was true and correct. 

0 

The petitioner checked the box e. "A skilled worker or professional" in Part 2. Petition type on the Form 1-140. 
. . Regardless of the category the petition was .submitted under, however, the petitioner must not only prove 

statutory and regulatory eligibility under the category sought, but must also prove that the sponsored 
beneficiary meets the requirements of the proffered position as set forth on the labor certification application. 

Section 203(b)(3)(A)(ii) of the Act defines professionals as qualified immigrants who hold baccalaureate 
degrees and.who are members of the professions. The proffered position requires a bachelor's degree and 
five years of experience. Because of those requirements, the proffered position is for a professional. DOL 
assigned the occupational code of 15-103 1.00, software applications engineers, to the proffered position. 
DOL's occupational codes are assigned based on normalized occupational standards. According to DOL's 
public online database at h t t p : / / o n l i n e . o n e t c e n t e r . o r ~ / c r o s s w a l k / D + G o  (accessed 
December 12, 2006) and its extensive description of the position and requirements for the position most 
analogous to the petitioner's' proffered position, the position falls within Job Zone Four requiring 
"considerable preparation" for the occupation type closest to the proffered position. According to DOL, two 
to four years of work-related skill, knowledge, or experience is needed for such an occupation. DOL assigns 
a standard vocational preparation (SVP) range of 7-8 to the occupation, which means "[mlost of these 
occupations require a four-year bachelor's degree, but some do not." See 
http://onliwe.onetcenter.or.~/link/summaw/l5-1031.OO#JobZone (accessed December 12, 2006). Additionally, 
DOL states the following concerning the training and overall experience required for these occupations: 

0 

A minimum of two to four years of work-related slull, knowledge, or experience is needed 
for these occupations. For example, an accountant must complete four years of college and 
work for several years in accounting to be considered qualified. Employees in these 
occupations usually need several years of work-related experience, on-the-job training, . . 
andlor vocational training. 
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See id. 

The proffered position may be properly analyzed as professional since the position requires a bachelor's 
degree and five years of experience, which is required by 8 C.F.R. 9 204.5(1)(3)(ii)(C) and DOL's 
classification and assignment of educational and experiential requirements for the occupation. The 
professional category is the most appropriate categoryt for the proffered position based on its educational and 
experience requirements. 

The regulation at 8 C.F.R. 5 204.5(1)(3)(ii)(C), guiding evidentiary requirements for "professionals," states the 
following: 

If the petition is for a professional, the petition must be accompanied by evidence that the 
alien holds a United States baccalaureate degree or a foreign equivalent degree and by 
evidence that the alien is a member of the professions. Evidence of a baccalaureate degree 
shall be in the form of an official college or university record showing the date the 
baccalaureate degree was awarded and the area of concentration of study. To show that the 
alien is a member of the professions, the petitioner must submit evidence that the minimum 
of a baccalaureate degree is required for entry into the occupation. 

In evaluating the beneficiary's qualifications, CIS must look to the job offer portion of the labor certification 
to determine the required qualifications for the position. CIS may not ignore a term of the labor certification, 
nor may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 
401,406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Iwine, Inc. v. 
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 
F.2d 1 (1st Cir. 1981). In the instant case, the petitioner must show that the beneficiary has the requisite 
education, training, and experience as stated on the Form ETA-750 which, in this case, includes a bachelor's 
degree in computer engineering or related fields. 

Guiding the actual credentials held by the beneficiary is provided through credential evaluations submitted into 
the record of proceeding for this case. One credential evaluation from of Foundation for 
International Services, Inc. (FIS) stated in pertinent part that: 

1. Copy of the Provisional Certificate from Osmania University in Hyderabad, India 
certifying that [the beneficiary] passed the Bachelor of Commerce (3-year degree 
course) Examination in the Pass division and listing the subjects examined in November 
of 1987. This document which was dated May 21, 1988 was signed by the Registrar 
and is equivalent to three years of university-level credit from a credited college or 

' university in the United States. 

2. Copy of the Certificate from the University of Bombay in Bombay, India listing the 
subjects that [the beneficiary] completed in the Second class at the Examination held in 
November of 1989 for the Part-time Diploma in Computer Software Technology. This 
document which was dated April 30, 1990 was signed by'the Registrar and is equivalent 



to, in conjunction with paragraph #1 above, a bachelor's degree in computer science 
from an accredited college or university in the United States. 

The other credential evaluation is from I of The Trustforte Corporation 
s i a t e s :  

By completfhg a bachelor's-level major concentration in Computer Science, following his 
completion of three years of academic studies toward a Bachelor's Degree in Business 
Administration at ,Osmania University, [the beneficiary] fulfilled the requirements for a 
bachelor's-level degree, with a dual major in Computer Science and Business Administration. ' 

Thus, the nature of the courses and the credit hours involved indicate that [the beneficiw] 
attained the equivalent of a Bachelor of Science Degree, with a dual major in Computer Science 
and Business Administration, from an accredited US institution of higher education. 

The two credential evaluations conclude that the beneficiary attained the equivalent to a US Bachelor's degree in 
Computer Science with a combination of the beneficiary's three year Bachelor of Commerce degree and one year 
diploma in Computer Science. The record shows that the beneficiary holds a bachelor of commerce degree 
from Osmania University. The credentials evaluations state that this degree is the equivalent to three years of 
undergraduate study at an accredited U.S. college or university, not a single academic degree that is a foreign 
equivalent degree to a U.S. bachelor's degree. 

The regulations define a third preference category professional as a "qualified alien who holds at.least a 
United States baccalaureate degree or a foreign equivalent degree and who is a member of the professions." 
See 8 C.F.R. 5 204.5(1)(2). As quoted previously the regulation at 8 C.F.R. 5 204.5(1)(3)(ii) specifies for the 
classification of .a professional. This regulation uses a singular description of foreign equivalent degree. Thus, 

. the plain meaning of the regulatory language concerning the professional classification sets forth the requirement 
that a beneficiary must produce one degree that is determined to be the foreign equivalent of a U.S. baccalaureate 
degree in order to be qualified as a professional for third preference visa category purposes. A bachelor degree is 
generally found to require four years of education. Matter of Shah, 17 I&N Dec. 244,245 (Cornm. 1977). In that 
case, the Regional Commissioner declined to consider a three-year bachelor of science degree from India as the 
equivalent of a United States baccalaureate degree. Id. at 245. Shah applies regardless of whether or not the 
petition was filed as a slulled worker or professional. Therefore, the beneficiary's bachelor of commerce from 
India cannot be considered a foreign equivalent degree. 

The beneficiary also holds a one-year diploma from the University of Bombay. However, the record does not 
demonstrate that the diploma from the University of Bombay is a single academic degree that is a foreign 
equivalent degree to a U.S. bachelor's degree. As stated above, the regulation sets forth the requirement that a 
beneficiary must produce one degree that is determined to be the foreign equivalent of a U.S. baccalaureate 
degree. In this case, the labor certification clearly indicates that the equivalent of a U.S. bachelor's degree must be 
a foreign equivalent degree, not a combination of degrees, work experience, or certificates which, when taken 
together, equals the same amount of coursework required for a U.S. baccalaureate degree. The combination of 
degrees deemed less than the equivalent to a U.S. baccalaureate degree does not meet that requirement. 
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CIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. However, 
where an opinion is not in accord with other information or is in any way questionable, [CIS] is not required 
to accept or may give less weight to that evidence. Matter of Caron International,, 19 I&N Dec. 791 (Comm. 
1988); Matter of Sea, Inc., 19 I&N Dec. 817 (Comm. 1988). Therefore, the credential evaluations provided 
by FIS and Trustforte carry little evidentiary weight in these proceedings. 

Additionally, the.petitioner has not indicated that a combination of education and experience can be accepted 
as meeting the minimum educational requirements stated on the labor certification, or that experience could 
be accepted in lieu of educational accolades. Thus, tht! combination of education and experience, or 
education or experience alone, may not be accepted in lieu of one single four year bachelor degree equivalent 
to a four-year U.S. bachelor degree. The beneficiary was rLquired to have a bachelor's degree on the Form 
ETA 750. The petitioner's' actual minimum requirements could have been clarified or changed before the 
Form ETA 750 was certified by the Department of Labor. Since that was not done, the director's decision to 
deny the petition must be affirmed. 

On appeal counsel submits a letter dated January 7, 2003 from o f  the CIS Business and 
Trade Services to counsel in other cases, expressing his opinion about the possible means to satisfy the 
requirement of a foreign equivalent of a U.S. advanced degree for purposes of 8 C.F.R. 9 204.5(k)(2). Withn the 
July 2003 letter, Mr. states that he believes that the combination of a post-graduate diploma and a 
three-year baccalaureate degree may be considered to be the equivalent of a U.S. bachelor's degree. 

At the outset, it is noted that private discussions and correspondence solicited to obtain advice from CIS are not 
binding on the AAO or other CIS adjudicators and do not have the force of law. Matter of Izummi, 22 I&N 169, 
196-1 97 (Cornm. 1968); see also, Memorandum from Thomas Cook, Acting Associate Commissioner, Office of 
Programs, U.S Immigration & Naturalization Service, Signzjicance of Letters Drafted By the W c e  of 
Adjudications (December 7,2000). 

Moreover, the regulation at 8 C.F.R. 9 204.5(1)(3)(ii)(C) is clear in allowing only for the equivalency of one 
foreign degree to a United States baccalaureate, not a combination of degrees, diplomas or employment 
experience. Additionally, although 8 C.F.R. 4 204.5(k)(2), as referenced by counsel and in Mr. - 
correspondence, permits a certain combination of progressive work experience and a bachelor's degree to be 
considered the equivalent of an advanced degree, there is no comparable provision to substitute a combination of 
degrees, work experience, or certificates which, when taken together, equals the same amount of coursework 
required for a U.S. baccalaureate degree under the third previous category. 

The AAO concurs with the director's findings that the petitioner did not establish that the beneficiary possessed 
the requisite educational requirement for the proffered position prior to the priority date.3 Counsel's assertions 
on appeal cannot overcome the ground of denying the petition. 

Counsel misconstrued the director's decision and erroneously focuses on the issue of a "related field" 
annotation to its educational requirement. The director stated that the record of proceeding does not support a 
finding that the beneficiary meets the educational requirement of the Form ETA 750. 
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The AAO thus affirms the director's decislon that the preponderance of the evidence does not demonstrate 
that the beneficiary has a foreign equivalent degree to a U.S. Bachelor's degree and thus the petitioner has not 
demonstrated that he is qualified for the proffered position.4 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. 8 1361. Here, that burden has not been met. 

ORDER: The appeal is dismissed. 

4 Since the petitioner has not demonstrated that the beneficiary has the equivalent of a four-year U.S. 
bachelor's degree, the AAO did not review the evidence in the record of proceeding to determine if the 
petitioner also demonstrates that the beneficiary had five years of qualifying employment experience 
according to the regulation at 8 C.F.R. 5 204.5(1)(3)(ii)(A). 


