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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United States as a foreign 
food specialty cook. As required by statute, the petition is accompanied by a Form ETA 750, Application for 
Alien Employment Certification, approved by the United States Department of Labor (DOL). As set forth in 
the director's July 11, 2005 denial, the director determined that the petitioner had not established that it had 
the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the visa 
petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and .incorporated into the decision. 
Further elaboration of the procedural history will be made only as necessary. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1153(b)(3)(A)(i), 
provides for the granting of preference classification to qualified immigrants who are capable, at the time of 
petitioning for classification under this paragraph, of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

, The regulation 8 C.F.R. 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an employment- 
based immigrant which requires an offer of employment must be accompanied by evidence 
that the prospective United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. Evidence of this ability 
shall be in the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the priority 
date, which is the date the Form ETA 750, Application for Alien Employment Certification, was accepted for 

. processing by any office within the employment system of the DOL. See 8 C.F.R. $ 204.5(d). The petitioner 
must also demonstrate that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 
750, Application for Alien Employment Certification, as certified by the DOL and submitted with the instant 
petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Cornm. 1977). 

Here, the Form ETA 750 was accepted on April 30, 2001. The proffered wage as stated on the Form ETA 
750 is $8.49 per hour ($17,659.20 per year). The Form ETA 750 states that the position requires two years of 
experience in the job offered or two years of experience as an assistant cook. 

The AAO takes a de novo look at issues raised in the denial of this petition. See'Dor v. INS, 891 F.2d 997, 
1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews appeals on a de novo basis). The AAO considers all 
pertinent evidence in the record, including new evidence properly submitted upon appeal.' On appeal, 

' The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, which 
are incorporated into the regulations by the regulation at 8 C.F.R. $ 103.2(a)(l). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. See Matter 
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counsel submits a brief and a previously submitted letter dated September 24, 2004 from Carrabba's. The 
record does not contain any other evidence relevant to the petitioner's ability to pay the wage. 

On the petition, the petitioner claimed to have been established on December 26, 1986 and to currently 
employ 107 workers. On the Form ETA 750B, signed by the beneficiary on April 24, 2001, the beneficiary 
claimed to have worked for the petitioner as a foreign food specialty cook from November 1998 to the date he 
signed the Form ETA 750B. 

On appeal, counsel asserts that a letter submitted by the petitioner stating that it has over 100 employees 
substantiates the petitioner's ability to pay. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of an 
ETA 750 labor certification application establishes a priority date for any immigrant petition later based on the 
ETA 750, the petitioner must establish that the job offer was realistic as of the priority date and that the offer 
remained realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. The 
petitioner's ability to pay the proffered wage is an essential element in evaluating whether a job offer is realistic. 
See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). See also 8 C.F.R. 3 204.5(g)(2). 

In determining the petitioner's ability to pay the proffered wage during a given period, Citizenship and 
Immigration Services (CIS) will first examine whether the petitioner employed and paid the beneficiary 
during that period. If the petitioner establishes by documentary evidence that it employed the beneficiary at a 
salary equal to or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established that it 
employed and paid the beneficiary the full proffered wage from the priority date in 2001 or subsequently.2 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal to the 
proffered wage during that period, CIS will next examine the net income figure reflected on the petitioner's 
federal income tax return, without consideration of depreciation or other expenses. Reliance on federal 
income tax returns as a basis for determining a petitioner's ability to pay the proffered wage is well 
established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) 
(citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng 
Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080 
(S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th Cir. 1983). 

The 1-140 petition states in Part 5 that the petitioner has 107 employees. The regulation at 8 C.F.R. 
3 204.5(g)(2) states that "where the prospective United States employer employs 100 or more workers, the 
director may accept a statement from a financial officer of the organization which establishes the prospective 
employer's ability to pay the proffered wage." Pursuant to this regulation, the petitioner submitted a 
declaration on the financial capacity of the petitioner dated September 24, 2004 signed by the petitioner's 
President. The text of the declaration states as follows: 

of Soriano, 19 I&N Dec. 764 (BIA 1988). 
The record lacks copies of IRS Forms W-2 showing wages paid to the beneficiary, and the record contains 

no other evidence of the wages paid to the beneficiary by the petitioner. The AAO therefore must evaluate 
the petitioner's ability to pay the entire proffered wage as of the priority date and continuing to the present. 
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Please note that 1- employs 100 (one hundred) or more workers. 
Please further note that the company's grosses are more than $6,650,474 per year and it is in 
a capability to pay the salary of $8.49 per hour to Mr. - in the position of 
Specialty Cook-Italian Style Food. This statement is being provided in accordance with 8 
C.F.R. $ 204.5(g)(2)t 

Although the regulation at 8 C.F.R. $ 204.5(g)(2) allows CIS to accept a declaration by a financial officer of a 
petitioner, the regulation 3oes not require CIS to defer to the opinion of any such financial officer. The 
regulation requires that any such statement be one "which establishes the prospective employer's ability to 
pay the proffered wage." The sentence in the regulation which allows for the submission of a statement by a 
financial officer of a petitioner therefore does not imply that every such statement must be deemed sufficient 
to establish a petitioner's ability to pay the proffered wage. Rather, the effect of that sentence in the 
regulation is to allow an additional form of acceptable evidence for any petitioner which has at least 100 
employees, in addition to tax returns, annual reports, or audited financial statements, which are acceptable 
forms of evidence for all petitioners. 

In the instant case, the director issued a request for evidence (RFE) to the petitioner on May 7, 2005 
requesting, in part, that the petitioner submit authorization for to do business as T h e '  
regulation at 8 C.F.R. 8 204.5(g)(2) states that the director may request additional evidence in appropriate 
cases. Although specifically and clearly requested by the director, the petitioner declined to provide evidence 
of its assumed name. As noted by the director, without evidence that . is doing business as 
t h e  letter stating that -. has over 100 employees is insufficient to establish the 
petitioner's ability to pay the proffered wage. The failure to submit requested evidence that precludes a 
material line of inquiry shall be grounds for denying the petition. See 8 C.F.R. $ 103.2(b)(14). 

On appeal, counsel asserts that the director ignored the fact that the petitioner is ' a  
R . "  Counsel further states that CIS "focused on the need of a certificate for doing 
business under a fictitious name of a prlor employer named-, but made its final decision to issue 
a denial in this case based on the apparent failure of the petitioner to show proof of the ability to pay." 
Counsel's argument supports the director's decision. If= is the trade name of - and not 

t h e n  the letter submitted by the petitioner attesting to Original, Inc.'s financial status does not 
establish the petitioner's ability to pay the proffered wage pursuant to 8 C.F.R. $ 204.5(~)(2).~ 

The evidence submitted does not establish that the petitioner had the continuing ability to pay the proffered 
wage beginning on the priority date. 

Beyond the,decision of the director, the petitioner has failed to demonstrate that the beneficiary is qualified to 
perform the duties of the proffered position.4 In the instant, case, the Application for Alien Employment 

and distinct employers. 
4 An application or petition that fails to comply with the technical requirements of the law may be denied by 
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afd. 345 F.3d 683 
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews 
appeals on a de novo basis). 
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Certification, Form ETA 750A, items 14 and 15, set forth the minimum education, training, and experience that 
an applicant must have for the position of foreign food specialty cook. In the instant case, item 14 describes the 
requirements of the proffered position as follows: 

14. Education 
Grade School -- 
High School -- 
College -- 
College Degree Required -- 
Major Field of Study -- 

The applicant must also have two years of experience in the job offered or two years of experience as an 
assistant cook. The duties of the proffered job are delineated at Item 13 of the Form ETA 750A and since t h s  is 
a public record, the duties will not be recited in this decision. Item 15 of Form ETA 750A does not reflect any 
special requirements. 

The beneficiary set forth his credentials on Form ETA 750B. On Part 15, eliciting information of the 
beneficiary's work experience, he represented that he worked for the petitioner 35 hours per week as a foreign 
food specialty cook from November 1998 to the date he signed the Form ETA 750B. He also represented that 
he worked 30 hours per week for o m  May 1998 to October 2001 .5 He does not provide any additional 
information concerning his employment background on that form. 

The regulation at 8 C.F.R. 3 204.5(1)(3) provides: 

(ii) Other documentation- 

(A) General. Any requirements of training or experience for slulled workers, 
professionals, or other workers must be supported by letters from trainers or employers 
giving the name, address, and title of the trainer or employer, and a description of the 
training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a slulled worker, the petition must be 
accompanied by evidence that the. alien meets the educational, training or experience, 
and any other requirements of the individual labor certification, meets the requirements 
for Schedule A designation, or meets the requirements for the Labor Market Information 
Pilot Program occupation designation. The .minimum requirements for ths  
classification are at least two years of training or experience. 

With the petition, the petitioner submitted a letter dated August 29, 2000 f r o m ,  General Manager 
o f ,  stating that the beneficiary: 

has been a key member of the t e a m  for over two and a half years. We have always 
been Manny7s second job and yet he has always been prompt and ready to do any task we 
have asked of him. His pride in execution of our recipes and willingness to do a thorough job 

5 This office notes that the beneficiary signed the Form ETA-750B on April 24,2001, yet he indicated that he 
worked for through October 200 1. , 



- 
Page 6 

of cleaning have endeared him with management. 

The letter from d o e s  not indicate that the beneficiary obtained two years of full-time experience as a 
foreign food specialty cook or as an assistant cook. Instead, it indicates that the beneficiary executed recipes 
and cleaned. Further, the letter does not state the beneficiary's hours of work to determine if he worked full- 
time or not; instead, the letter indicates that it was the beneficiary's second job. On Form ETA 750B, the 
beneficiary indicated that he worked part-time at m. Therefore, the preponderance of the evidence does not 
demonstrate that the beneficiary acquired two years of experience in the job offered or as an assistant cook 
from the evidence submitted into this record of proceeding. 

Thus, the petitioner has not demonstrated that the beneficiary is qualified to perform the duties of the 
proffered position. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. The burden of proof in these proceedings rests solely with the petitioner. Section 
29 1 of the Act, 8 U.S.C. 5 136 1. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


