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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Nebraska Service 
Center. The matter is now before the Administrative Appeals Office ( M O )  on appeal. The appeal will be 
rejected. 

The record indicates that the director denied the approval of the Form 1-140 (Immigrant Petition for Alien 
Worker) on April 10, 2007. The director determined that the petition was not accompanied by an orignal 
individual labor certification, Form ETA 750, approved by the Department of Labor, and denied the petition 
accordingly. 

Counsel asserts on appeal that the Vennont Service Center has the orignal labor certification and that the lack of 
such a certification should not be held against the petitioner. 

The underlying record indicates that the petitioner, through counsel, submitted a copy of an approved labor 
certification filed by another petitioner on behalf of the same beneficiary. When the director requested that 
counsel provide an orignal labor certification to support the instant 1-140 (EAC 06 107 50251), counsel asserted 
that the original labor certification was contained in an 1-140 previously filed by the earlier sponsor and was in the 
possession of CIS. That 1-140 (EAC 03 013 52140) had been denied by the director and on September 19,2005, 
was dismissed on appeal. 

The underlying record also in icates that b letter, dated February 16, 2006, counsel states that the ETA 750 filed 
by an earlier petitioner, m supports the beneficiary's claim for benefits under the portability 
provisions of Section 2046) of the Immigration and Nationality Act, (the Act) and that an approved labor 
certification can be transferred to the new petitioner filing an 1-140 on behalf of the same beneficiary as long as 
the beneficiary's 1485 (Application to Register Permanent Residence or Adjust Status) has been pending more 
than 180 days, and as long as the new employer's offered position is in a similar occupation. 

The M O  does not concur with counsel's interpretation of the portability provisions of section 106(c) of the 
American Competitiveness in the Twenty First Century Act of 2000 (AC21), Pub. L. No. 106-313, 114 Stat. 
1251 (Oct. 17, 2000). The pertinent portability provision at section 2046) of the Act applies only to 
adjustment of status proceedings where the underlying immigrant visa petition (1-140) has been approved. 
Further, the portability provision is not invoked where eligibility has not been established merely because an 
1-485 has been pending for at least 180 days. An immigrant visa is immediately available to an alien seeking 
employment-based preference classification under section 203(b) of the Act (such as the beneficiary in this 
case) when the alien's visa petition has been approved and his or her priority date is current. 8 C.F.R. $ 
245.1(g)(l), (2). Therefore, adjustment of status may only be granted "by virtue of a valid visa petition 
approved in [the alien's] behalf." 8 C.F.R. $ 245.1(g)(2). ' 

1 At the time AC21 went into effect, legacy Immigration and Naturalization Service (INS) regulations 
provided that an alien worker could not apply for permanent resident status by filing a Form 1485, 
Application to Adjust Status, until he or she obtained the approval of the underlying Form 1-140 immigrant 
visa petition. See 8 C.F.R. 9 245.2(a)(2)(i) (2000). Therefore, the process under section 204Q) of the Act at 
the time of enactment was as follows: first, an alien obtains an approved employrnent-based immigrant visa 
petition; second, the alien files an application to adjust status; and third, if the adjustment application was not 
processed within 180 days, the underlying immigrant visa petition remained valid even if the alien changed 
employers or positions, provided the new job was in the same or a similar occupational classification. 
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The AAO's appellate jurisdiction is set forth at 8 C.F.R. fj 103.l(f)(3)(E)(iii) (2003) which provides for 
appellate jurisdiction over decisions on petitions for employment-based visa classifications or special 
immigrants or entrepreneurs pursuant to 8 C.F.R. $ 6  204.5 and 204.6 except when the denial of the petition is 
based upon lack of a certification by the Secretary of Labor under section 212(a)(5)(A) of the Act. 

In this case, the petitioner failed to provide an approved original labor certification in which it is the 
designated petitioner. The denial of the instant petition was based upon such lack of an approved ETA 750.' 
As there is no appeal fiom such a denial, the AAO has no jurisdiction to issue a decision in this case and the 
appeal must be rejected. 

ORDER: The petitioner's appeal is rejected. 

After enactment of the portability provisions of AC21, CIS implemented the concurrent filing procedure 
whereby an employer may file an employment-based immigrant visa petition and an application for 
adjustment of status for the alien beneficiary at the same time. See 8 C.F.R. 5 245.2(a)(2)(B)(2004); see also 
67 Fed. Reg. 49561 (July 3 1,2002). CIS implemented concurrent filing as a convenience for aliens and their 
U.S. employers. Because section 204Cj) of the Act applies only in adjustment proceedings, CIS never 
suggested that concurrent filing would make the portability provision relevant to the adjudication of the 
underlying visa petition. Rather, the statute and regulations prescribe that aliens seeking employment-based 
preference classification must have an immigrant visa petition approved on their behalf before they are even 
eligible for adjustment of status. Section 245(a) of the Act, 8 U.S.C. f j 1255(a); 8 C.F.R. 5 245.1(g)(l), (2). 
Therefore, to be considered valid and consistent with the portability provision of section 204(j) of the Act and 
with the statute as a whole, an immigrant visa petition (1-140) must have been filed for an alien that is entitled 
to the requested classification and that petition must have been approved by CIS pursuant to the agency's 
authority under the Act. See generally section 204 of the Act, 8 U.S.C. f j 1154. A petition is not validated 
merely through the act of filing the petition with CIS or through the passage of 180 days. 
2 The underlying record further indicates that the petitioner made no claim to be the direct successor-in- 
interest to the previous petitioner whereby it assumed all the rights, duties and obligations of the predecessor 
petitioner. See Matter of Dial Auto Repair Shop, Inc., 19 I&N Dec. 48 1 (Comm. 1986). 


