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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 3 
103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the dwsion that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
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DISCUSSION: The employment based visa petition was denied by the Director, California 
Service Center and is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner is a restaurant. It seeks to employ the beneficiary permanently in the United 
States as a cook. As required by statute, an ETA 750, Application for Alien Employment 
Certification approved by the Department of Labor (DOL), accompanied the petition. The 
director determined that the petitioner had failed to establish that the beneficiary possessed the 
requisite work experience and denied the petition accordingly. 

On appeal, the petitioner, through counsel, submits additional evidence and asserts that the 
petitioner demonstrated that the beneficiary had the required employment experience. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. An application or petition that 
fails to comply with the technical requirements of the law may be denied by the AAO even if the 
Service Center does not identify all of the grounds for denial in the initial decision. See Spencer 
Enterprises, Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afd. 345 F.3d 
683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the 
AAO reviews appeals on a de novo basis). 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
4 1 153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified 
immigrants who are capable, at the time of petitioning for classification under this paragraph, of 
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are 
not available in the United States. 

At the outset, and beyond the decision of the director, this petition is not approvable because the 
petitioner failed to establish that the requirements set forth on the approved labor certification 
were consistent with the visa classification sought. 
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The regulation at 8 C.F.R. 9 204.5(1) states in pertinent part: 

(4) Differentiating between skilled and other workers. The determination of 
whether a worker is a skilled or other worker will be based on the requirements 
of training and/or experience placed on the job by the prospective employer, as 
certified by the Department of Labor. 

Part 5 of the Immigrant Petition for Alien Worker, (I-140), filed on November 5, 2004, indicates 
that the petitioner was established in 1999. Accompanying the 1-140 petition is the Form ETA 750. 
The petitioner must demonstrate that a beneficiary has the necessary education and experience 
specified on the labor certification as of the priority date. The filing date or priority date of the 
petition is the initial receipt in the DOL's employment service system. See 8 C.F.R. 5 204.5(d); 
Matter of Wing's Tea House, 16 I&N 158 (Act. Reg. Comm. 1977). The priority date in this 
proceeding is January 17,2002. 

The petitioner sought visa classification (Part 2, paragraph g of 1-140) of the beneficiary as an 
unskilled worker (requiring less than two years of training or experience) under section 
203(b)(3)(A)(iii) of the Act. 

According to the regulation at 8 C.F.R. 5 204.5(1), in order to classify the alien as an unskilled 
worker under section 203(b)(3)(A)(iii) of the Act, the certified position as set forth on the ETA 750 
must require less than two years of training or experience. As Item 14 of the labor certification 
establishes that the position's minimum requirements are two years of experience in the job offered, 
the beneficiary can only be classified as a "skilled worker" under section 203(b)(3)(A)(i). 

The regulation at 8 C.F.R. 5 103.2(b) (8), clearly allows the denial of an application or petition, 
notwithstanding any lack of required initial evidence, "if there is evidence of ineligibility in the 
record." It is noted that neither the law nor the regulations require consideration of other 
classifications if the petition is not approvable under the classification requested. There are no 
provisions permitting the petitioner to amend the petition on appeal in order to reflect a request 
under another classification. The petition is deniable on this basis. 

Related to the issue of documenting the beneficiary's experience, the regulation at 8 C.F.R. 
tj 204.5(1)(3) provides: 

(ii) Other documentation- 

(A) General. Any requirements of training or experience for skilled 
workers, professionals, or other workers must be supported by letters from 
trainers or employers giving the name, address, and title of the trainer or 
employer, and a description of the training received or the experience of the 
alien. 
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The director's denial is based on the results of an overseas investigation that was initiated in 
order to confirm whether the beneficiary possessed the required two years of experience as a 
cook as of the priority dated as set forth on Item 14 of the Form ETA 750A and as claimed by 
the beneficiary on Part B of the Form ETA 750. 

ed by the beneficiary on January 7,2002, the beneficiary claimed to have worked 
in Mangalore, India from June 1995 to August 1997. 

The beneficiary also listed two other jobs held as a cook. The first was with the - - in Manglore, India from May 1993 to March 1994. The other job was 
with t h e i n  Mangalore, India. He worked there as a cook from September 
1997 to the present (date of signing). 

With the 1-140, the petitioner provided an employment verification letter, dated October 3, 1997' 
from t h e ,  signed by the proprietor, . Mr. - 
confirms the beneficiary's full-time employment as a cook from June 8, 1995 to August 15, 1997 
and describes his duties in the letter. 

The director sought an overseas consulate investigation and advised the petitioner of the results 
in the director's notice of intent to deny (NOID) issued on March 9,2006. The director informed 
the petitioner: 

. . . However, the Report of Investigation received from the officer in Charge at 
USCIS in Chennai, India revealed on February 17, 2006 that the proprietor, m. 
, could not confirm the [beneficiary], worked for-rom 
June 8, 1995 through August 15, 1997. In addition, the proprietor indicated he 
did not issue the letter submitted by the petitioner dated March 10, 1997. . . 

The petitioner was afforded 30 days to respond to the director's NOID. In response, the 
~etitibner submitted an affidavit. dated ~ a i c h  29. 2006. from and an 
additional affidavit, dated March 29, 2006. from r e t r a c t e d  his 
statements given to the investigative officer that the beneficiary had never worked at - 

and that he did not sign any letter affirmin this employment. He now stated that he had 
only known the beneficiary by his nickname ' and had not remembered his full name, 
given the lapse of time and the fact that he had several establishments and hundreds of people 
had come and gone over the years. - reconfirmed the beneficiary's 
employment from June 8, 1995 to August 1997. The other affidavit from - 
states that he was the beneficiary's manager during the time of his employment and that 

, the proprietor only knew the beneficiary by his nickname-= 

1 The date appears as "3-10-1997." The director interpreted the date according to U.S. standards 
as March 10, 1997. It is unclear whether the letter was intended to be dated as March loth or 
October 3rd as is customary in India. 
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As noted by counsel, the director only discussed the affidavit from in his 
decision to deny the petition issued on April 22, 2006. The director concluded that this was 
insufficient to overcome the evidence arising from the overseas investigation. The director noted 
that given the fact that the p r e s i d e d  over several establishments, that some form of 
actual records such as contracts or payroll documentation could have been submitted to 
corroborate the beneficiary's actual employment. Counsel states on appeal that had such records 
been available they would have been provided. Counsel also states that - could 
not be expected to recall the beneficiary or the 1997 letter written on behalf of the beneficiary's 
employment experience. 

We do not find that the director's decision to deny the petition based on the overseas 
investigation and the failure to acknowledge consideration of - affidavit to be 
erroneous in these circumstances. It is noted that, according to the investigation, the proprietor, 
, did not state that he could not remember the beneficiary's employment or 
issuing the 1997 employment verification letter, he categorily denied the beneficiary's 
employment or issuing such a letter. In view of this,'the AAO does not find his retraction of 
such statements as expressed in his March 2006 affidavit or - affidavit to be 
sufficiently probative of the beneficiary's employment as a full-time cook during the period 
claimed. The AAO cannot conclude that the inconsistencies presented by these facts were 
sufficiently resolved. See Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). 

The AAO additionally notes that he beneficiary listed two other cook positions on Form 
ETA750B. The petitionier did not submit any evidence to document employment with these 
other entities. 

Based on a review of the underlying record and the argument submitted on appeal, it may not be 
concluded that the petitioner established that the certified position required less than two years 
training or experience in order to approve the petition for the visa classification sought. It also may 
not be concluded that the petitioner established that the beneficiary acquired two years of experience 
in the job offered of cook as of the priority date. 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
Here, that burden has not been met. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


