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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner's business is an Indian restaurant. It seeks to employ the beneficiary1 permanently in 
the United States as a cook (Indian specialty). As required by statute, the petition is accompanied by 
a Form ETA 750, Application for Alien Employment Certification, approved by the U.S. 
Department of Labor (DOL). The director determined that the petitioner had not submitted an ETA 
750, Part B, which corresponds to the "current beneficiary," and further, that the petitioner had not 
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on 
the priority date of the visa petition. The director denied the petition accordingly. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability 
at the time the priority date is established and continuing until the beneficiary 
obtains lawhl permanent residence. Evidence of this ability shall be either in 
the form of copies of annual reports, federal tax returns, or audited financial 
statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 Application for Alien Employment Certification, 
accepted for processing by any office within the employment system of DOL. See 8 C.F.R. 5 
204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 750 Application for Alien Employment Certification as certified 
by DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. 
Reg. Cornm. 1977). 

1 The instant petition is purportedly for a substituted beneficiary. A properly filed 1-140 petition for 
a substituted beneficiary retains the same priority date as the original ETA 750. Memo. from Luis 
G. Crocetti, Associate Commissioner, Immigration and Naturalization Service, to Regional 
Directors, et al., Immigration and Naturalization Service, Substitution of Labor Certzfication 
Beneficiaries, at 3, http://ows.doleta.gov/dmstree/fm/fm96/fm - 28-96a.pdf (March 7, 1996). 



Here, the Form ETA 750 was accepted for processing by DOL on July 15, 2003 and certified on 
September 22, 2006. The petitioner filed a Form 1-140 on February 26, 2007. The proffered wage 
as stated on the Form ETA 750 is $20.00 per hour ($41,600.00 per year). The Form ETA 750 states 
that the position requires two years of experience in the offered position. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would have 
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka 
v. US.  Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). 

According to the director's decision dated May 12, 2008, and the record of proceeding, the 
petition was submitted without a properly executed Form ETA 750, Part B, that corresponds to 
the current beneficiary. A petitioner may not make material changes to a petition in an effort to 
make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 
169, 176 (Assoc. Comm. 1998). The regulation at 8 C.F.R. 3 204.5 (1)(3) states in pertinent 
part: 

Initial evidence -(i) Labor certzjcation or evidence that alien quallJies for Labor 
Market Information Pilot Program. Every petition under this classification must be 
accompanied by an individual labor certification from the Department of Labor, by an 
application for Schedule A designation, or by documentation to establish that the 
alien qualifies for one of the shortage occupations in the Department of Labor's 
Labor Market Information Pilot Program. 

The director noted the lack of an ETA 750 B, and stated that there is no appeal from that decision. 
An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afyd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). Thus, the AAO lacks jurisdiction to 
decide the appeal and will not make a determination on the substantive eligibility issues. 

Further, there are inconsistencies in the record such that the AAO is unable to determine the truth of 
the matter at issue. The petitioner is Jewel of India Restaurant, Inc. (Federal Employer Identification 
Number (FEIN) . However, evidence was also introduced for Jewel of India 
Restaurant, Inc. d/b/a Shaan the Restaurant of India, 57 W. 48th. St., New York, New York, and 
Jewel of India Restaurant, Inc. (Long Island), 347 Jericho Turnpike, Syosset, New York. Because a 
corporation is a separate and distinct legal entity from its owners and shareholders, the assets of its 
shareholders or of other enterprises or corporations cannot be considered in determining the 
petitioning corporation's ability to pay the proffered wage. See Matter of Aphrodite Investments, 
Ltd., 17 I&N Dec. 530 (Comm. 1980). No explanation was provided why evidence was submitted 
for other business entities. 
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According to the website of New York State, Division of ~orporations,2 the identity and status of the 
businesses for which evidence was provided in the case cannot be conclusively determined. A 
confirmatory report was received from this website concerning the active status of the petitioner but 
not for the other restaurants mentioned in the record. Counsel has not submitted certificates of 
incorporation or reservation of business names required to be filed with the New York State 
Department of State, Division of Corporations for any resta~rant,~ or explained why they are 
relevant to the petitioner's ability to pay the proffered wage. If any of the entities are business 
branches of the petitioner, this was not explained. 

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582, 591-92 (BIA 1988). Matter of Ho also states: "Doubt cast on any aspect of the 
petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the 
remaining evidence offered in support of the visa petition." 

The denial of this petition is without prejudice to the filing of a new petition by the petitioner 
accompanied by the appropriate supporting evidence and fee. 

ORDER: The appeal is dismissed. 

See http://appsext8.dos.state.ny/corp accessed August 10 2009. There is a restaurant located in South 
Richmond Hill, New York, also known as Jewel of India Restaurant, Inc. which may or may not have 
been referenced by the petitioner, but it is not identified by that address in the record. 

See < http://www.dos.state.ny.us/corp/busguide.htm~. 


