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DISCUSSION: The Director, Texas Service Center, denied the petition for an immigrant visa. An 
untimely appeal to this decision was filed, and the director treated the appeal as a motion without 
first forwarding it to the Administrative Appeals Office (AAO). On April 27, 2009, the director 
affirmed his previous decision. The petitioner subsequently filed a second appeal, which the director 
forwarded to the AAO. The matter is now before the AAO on appeal. However, the AAO will 
withdraw the director's decision on the untimely appeal, which was treated as a motion, and reject it 
pursuant to 8 C.F.R. 9 103.3(a)(2)(v)(B)(I). 

The petitioner operates a church. It seeks to employ the beneficiary permanently in the United 
States as a religious translator and instructor. Section 203(b)(3)(A)(i) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of preference 
classification to qualified immigrants who are capable, at the time of petitioning for classification 
under this paragraph, of performing skilled labor (requiring at least two years training or 
experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

The director originally denied the petition on November 25, 2008 concluding that the petitioner did 
not establish that it had the ability to pay the beneficiary the proffered salary of $3 1,200.00 per year 
from the priority date of April 30,2001 onwards. 

Counsel subsequently filed a motion to reopen (MTR) on December 29, 2008, which the director 
denied on January 6, 2009. Counsel then filed an appeal on February 18, 2009, 43 days after the 
date of the director's decision.' Without forwarding the appeal to the AAO, the director treated the 
appeal as a motion and affirmed his previous decision on April 27, 2009. The petitioner filed an 
appeal on May 26,2009. The director declined to treat the second appeal as a motion and forwarded 
the appeal to the AAO for review. 

As a threshold matter, the AAO concludes that the director's consideration of the appeal filed on 
February 18, 2009 as a motion without first forwarding the matter to AAO was contrary to the 
regulations and shall be withdrawn. After the entry of the decision denying the petition on 
November 25, 2008 and the subsequent filing of an appeal, the regulations permitted the director to 
treat the appeal as a motion only if "favorable action" was warranted. 8 C.F.R. 5 103.3(a)(2)(iii). If 
the director was not inclined to take favorable action, the regulations state that the director "shall 
promptly forward the appeal and related record of proceeding to the [AAO]." 8 C.F.R. 5 
103.3(a)(2)(iv). It must be emphasized that the director is obligated to forward all such appeals to 
the AAO, including those that the director believes may have been untimely. The requirement at 8 
C.F.R. 9 103.3(a)(2)(v)(B)(2) that untimely appeals meeting the requirements of motions must be 
treated as motions only applies after the appeal has been forwarded to the AAO and rejected by this 

' The AAO notes that counsel's first attempt to file an appeal with the Texas Service Center on 
February 5, 2009 was rejected because counsel had failed to provide an original signature on page 
two of the Form I-290B. As a filing which does not include the proper signatures must be rejected 
and will not retain a filing date, the Texas Service Center's receipt of the Form I-290B will not 
establish a receipt date of February 5,2009. 
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office as untimely pursuant to 8 C.F.R. 5 103.3(a)(2)(v)(B)(l). Therefore, where favorable action 
was not taken, the director lacked the authority to consider the untimely appeal as a motion, and the 
decision dated April 27,2009 affirming the prior denial shall be withdrawn. 

In view of the above, the matter now before the AAO is the appeal filed on February 18, 2009, 
which should have been promptly forwarded by the Texas Service Center to the AAO. The AAO 
will reject this appeal pursuant to 8 C.F.R. 5 03.3(a)(2)(v)(B)(l). 

The regulation at 8 C.F.R. 5 103.3(a)(2) requires an affected party to file the complete appeal within 30 
days after service of the decision, or, in accordance with 8 C.F.R. 5 103.5a(b), within 33 days if the 
decision was served by mail. As indicated above, the record indicates that the decision of the director to 
deny the MTR was mailed to the petitioner on January 6,2009. Counsel filed an appeal with the Texas 
Service Center on February 18,2009,43 days after the decision was mailed. 

Thus, the appeal was not timely filed and must be rejected on these grounds pursuant to 8 C.F.R. tj 
103.3(a)(2)(v)(B)(l)- 

The regulation at 8 C.F.R. 9 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the 
requirements of a motion to reopen as described in 8 C.F.R. 5 103.5(a)(2) or a motion to reconsider as 
described in 8 C.F.R. 5 103.5(a)(3), the appeal must be treated as a motion, and a decision must be 
made on the merits of the case. The official having jurisdiction over a motion is the official who made 
the last decision in the proceeding, in this case the service center director. See 8 C.F.R. 5 103.5(a)(l)(ii). 
However, as this appeal does not meet the requirements of a motion, the matter will not be remanded to 
the Texas Service Center. 

Regardless, it is noted that the AAO would concur with the director's decision to deny the instant 
petition if the appeal were not being rejected as improperly filed. The petitioner did not establish 
that it had the ability to pay the beneficiary the proffered salary of $31,200.00 per year from the 
priority date of April 30,2001 onwards 

The regulation at 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or 
for an employment-based immigrant which requires an offer of 
employment must be accompanied by evidence that the prospective 
United States employer has the ability to pay the proffered wage. The 
petitioner must demonstrate this ability at the time the priority date is 
established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the 
form of copies of annual reports, federal tax returns, or audited 
financial statements. 

The AAO finds that, even on appeal, the petitioner has failed to establish its ability to pay. The 
petitioner has not submitted audited financial statements, tax returns, or annual reports for the tax 
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years of 2002, 2003, 2004, or 2006.~ The petitioner has submitted copies of its bank account 
statements for 2001 to 2008. However, counsel's reliance on the balances in the petitioner's bank 
accounts is misplaced. First, bank statements are not among the three types of evidence, enumerated 
in 8 C.F.R. 6 204.5(g)(2), required to illustrate a petitioner's ability to pay a proffered wage. While 
this regulation allows additional material "in appropriate cases," the petitioner in this case has not 
demonstrated why the documentation specified at 8 C.F.R. 8 204.5(g)(2) is inapplicable or otherwise 
paints an inaccurate financial picture of the petitioner. Second, bank statements show the amount in 
an account on a given date and cannot show the sustainable ability to pay a proffered wage. Third, 
no evidence was submitted to demonstrate that the funds reported on the petitioner's bank statements 
somehow reflect additional available funds that were not reflected on its tax return, such as the 
petitioner's taxable income (income minus deductions) or the cash specified in those tax returns that 
will be considered below in determining the petitioner's net current  asset^.^ 

Accordingly, if the appeal were not being rejected for those reasons set forth above, the AAO would 
dismiss the appeal for those reasons set forth by the director. 

ORDER: The appeal is rejected. 

The petitioner's reliance on unaudited financial statements is misplaced. The regulation at 8 C.F.R. 
8 204.5(g)(2) makes clear that where a petitioner relies on financial statements to demonstrate its 
ability to pay the proffered wage, those financial statements must be audited. An audit is conducted 
in accordance with generally accepted auditing standards to obtain a reasonable assurance that the 
financial statements of the business are free of material misstatements. The unaudited financial 
statements that the petitioner submitted with the petition are not persuasive evidence. 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting 

the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). In visa 
petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with 
the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. 


