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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a service station. It seeks to employ the beneficiary permanently in the United 
States as a service station manager. As required by statute, the petition is accompanied by a Form 
ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petition was deficient in that 
numerous items on Parts 4 and 5 of the petition were omitted, and the petition was accompanied by 
ilo initial evidence other than the labor certification application. Specifically, the director noted that 
tile petitioner had not established that it had the continuing ability to pay the beneficiary the 
proffered wage beginning on the priority date of the visa petition. The director also determined that 
the petitioner had not established that the beneficiary is qualified to perform the duties of the 
proffered position. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

11s set forth in the director's October 23, 2008 denial, the issues in this case are whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence, and whether or not the petitioner has demonstrated 
that the beneficiary is qualified to perform the duties of the proffered position. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
4 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The regulation 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must dernonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification, 
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. 
5 204.5(d). 
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Here, the Form ETA 750 was accepted on April 30,2001. The proffered wage as stated on the Form 
ETA 750 is $1 8.64 per hour ($38,771.20 per year). 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would have 
in making the initial decision except as it may limit the issues on r~otice or by rule."); see also, Janka 
v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.' On appeal, counsel submits IRS Forms 1120s' U.S. Income Tax 
Returns for an S Corporation, for Sherman Car Inc. for 2004, 2005 and 2006. The record does not 
contain any other evidence relevant to the petitioner's ability to pay the wage. 

On the petition, the petitioner claimed to have been established on January 1, 1999. On the Form , 

ETA 750B, signed by the beneficiary on April 28, 2001, the beneficiary did not claim to have 
worked for the petitioner. 

On appeal, counsel asseits that the petitioner filed the Form I- 140 with the "intention of lator [sic] on 
supplementing the application after obtaining the employer's quarterly Federal and State Tax 
~etums,' and that "the Service usually send [sic] a request for evidence prior to the denial of the 
petition, but that was never done."l 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
at1 ETA 750 labor certification application establishes a priority date for any immigrant petition later 
based on the ETA 750, the petitioner must establish that the job offer was realistic as of the priority date 
and that the offer remained realistic for each year thereafter, until the beneficiary obtains lawful 
permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977). See also 8 C.F.R. 5 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary's proffered wages, although the totality of the circumstances 

I The submission of additional evidence on appeal is allowed by the instructions to the Form I- 
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(l). We 
note that on the Form I-290B, filed on November 25, 2008, the petitioner indicated that it would be 
submitting a separate brief and/or evidence to the AAO within 30 days. The regulations do not allow 
the petitioner an open-ended or indefinite period in which to supplement an appeal once it has been 
filed. The petitioner submitted additional evidence to the Nebraska Service Center on January 30, 
2009, over two months after filing the Form I-290B. The supplemental evidence was received by 
the AAO on February 17,2009. As a result, the supplementary evidence was untimely submitted and 
will not be considered on appeal. 

The regulation at 8 C.F.R. tj 103.2(b)(8) provides that a petition may be denied if there is clear 
evidence of ineligibility, notwithstanding the lack of initial evidence. 



affecting the petitioning business will be considered if the evidence warrants such consideration. See 
Matter c?fSonegawa, 12 I&N Dec. 61 2 (Reg. Coninm. 1967). 

!I; determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage during any relevant tittleframe 
including tl-le period from the priority date in 2001 or subsequently. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that pe~iod, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. Reliance on federal income tax returns as a basis for determining a petitioner's ability to 
pay the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 
632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltrl. v. Feldman, 
7.36 P.2d 1305 (9th Cir. 1984)); .see also Chi-Feng Chang v. Tj~ornburgh, 719 F .  Supp. 532 (N.D. 
'I'exas Iq89); K.C.P. Food Co., k c ,  v. Savlz, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 
539 F. Supp. 647 (N.D. 111. 1982), cff'd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's 
gross receipts and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded 
the proffered wage is insufficient. Similarly, showing that the petitioner paid wages in excess of the 
proffered wage is insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the In~migration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's riet income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income before 
zxpenses were paid rather than net iricoine. The co11rt in Chi-Feng Chang further noted: 

Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns are 
non-cash deductions. Plaintiffs thus request that the court sua sponte add back to net 
cash the depreciation expense charged for the year. Plaintiffs cite no legal authority 
for this proposition. This argument has likewise been presented before and rejected. 
See Elatos, 632 F. Supp. at 1054. [USCIS] and judicial precedent support the use of 
tax returns and the net income Jigures in determining petitioner's ability to pay. 
Plaintiffs' argument that these figures should be revised by the court by adding back 
depreciation is without support. 

(Emphasis in original.) Chi-Feng Chang at 537. 

The record before the director closed on July 27,2007. Therefore, the petitioner's income tax return 
for 2006 is the most recent return available. On appeal, counsel submits IRS Forms 1120s. U.S. 
Income Tax Returns for an S Corporation, for for 2004, 2005 and 2006.' The 



petitioner in the instant case is each, California. The 
~je~itic;ncr has subrnitted no evid is a 6ctitlous name for 

. Further, the tax return; f o r .  ~ndica~e that that buslness is located 
in Encino. C'alifamia, rather than L ~ n g  Reach, California where the petitioner's bcsiness is located. 
Finally. the petitioner on the Form 1-140 indicated that it was establisheci on January 1, 1999. The 
tax returns f o r .  indicate that that corporation was established on Nove~nber 29, 
1983.' 'Tht. ekidence does not establish that - and the petitioner are the same 
business and. therefore, the tax returns o f .  cannot be utilized to establish the 
petrtioner's continuing ability to pay the proffered wage in the instant cass. 

- 
i=., :;? if we assume that the tax returns o f .  are the tax returns of thc.petiiioner, the 
petiticner has not provided any evidence required by 8 C.F.R. 5 204.5(g)(2) of its ability to pay the 
proffered wage for 2001, 2092 or 2007. Therefore, the petitioner has not established its ability to 
pay the wage for 2001, 2002 or 2003. The tax returns o f  demonstrate its 
net income for 2004,2005 and 2006, as shown in the table below. 

9 Ir; 2004, the Corm 1 120s stcsted net income%of $4 1,540.00. 
.-. in 2005, the Foim 1120s stated net income sf 424,310.00. 

111 2006, the Forn~ 1 120s stated net income :?f $94,277.00. 

? * 
! h.:iefbre, rven if we assume that the tau returns of dre thc tax rct~~rns of the 
pt:t:tioner. lor the year 2005, the petitioner did not have sufficient net income LO pay [he proffered 
I .  Far the yez,rs 2004 and 2006. th.: petitioncr had sufficient net income lo pay \he pi~fikred 
wage. 

As all altel-rrate means of determining the petitioner's abili~y to pay the proffered wage, USCIS may 
review the petitioner's net current assets. Net current assets are the difference between the 
pet:tioner's current assets and current liabilit~es.~ .4 corporation's year-end current assets are shown 
GI: Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines 16 through 18. 
If' the total of a  corporation*^ end-of-year net current assets and the wages paid co the beneficiary (if 
- - - -. -- - -- - 
' ;L~LI~!cY cv'Ho, 19 IAN Dec 582, 591 -592 (RIA 1988) states: 

It is il~cunlbel~t on the petitioner to resolve any inconsistencies in the recorci by 
independent objective evidence, and attempts to explain or reconcile such 
inconsistencies, absent competent objective evidence pointing to where the truth, in 
fact, lies, will not suffice. 

Ordinary income (loss) from trade or business activities as reported on Line 2 1. 
'According to Bnuwn 's Dictionary of Accounting Terms 1 17 (3'" ed. 2000), "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one -year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Id. at 1 18. 



any) are equal to or greater than the proffered wage, the petitioner is expected to be able to pay the 
2roffered wage using those net current assets. in 2005, the Form 11205 f o .  stated 
net current assets of -$183,513.00. Fherefore, erren if we assume that the tax returns of- 

. are the tax ieturns of the petitioner, for the year 2005, the petitioner did not have sufficient net 
current assets to pay the proffered wage. 

Ttlerefore, from the dare the Form ETA 750 was accepted for processing by the DOL, the petitioner ' 

had ?lot established that it had the continuing ability to pay the beneficiary the proffered wage as of 
the priority date through an examination of wagzs paid to the beneficiary, or its net income or net 
~:urren? assets. 

The evidence submitted does not estahlish that the petitioner had the continuing ability to pay the 
proffered wage beginning on the priority date. 

'The director also determined that the petitioner had not established that the beneficiary is qualified to 
perform the duties of the proffered position. The petitioner must demonstrate that, on the priority date, 
ihe beneficiary had the qualifications stated on its Form ETA 750, Application for Alien Rmployrnent 
f,'ertificatiori, as certified by the DOL and subrrlitted with,?he instant pelition. A40he:. of' Wing's Tea 
Youse, 1 b I&N J )ec. 1 58 (Act. Reg. c'omril 1977). 

'I'o determine whetkLer a beneficiary is eligible for an employment based jtnn~igrant visa, USCIS must 
r::idmine "vhether the alien's credentials meet the requirements set forth in the labor cerlification. In 
t:valuati~lg the beneficiary's qualifications, IJSCIS must look to the jcib offer portion of the labor 
certificxtion to determine tbr, required qualifica~ions for the position. USCIS may not ignore a term 
nf the labor certification, nor may i t  impose additional requirements. Set Matter ofsilver Dragon 
Chinese Restaurant, 19 l&N Dec. 401, 406 (Comm. 1986). See also, !Mandanv v Smith, 696 F 2d 
1008, (D.C. Cir. 1983); K.R.K I~vine, I~zzc. v. Lairzclon, 699 F.2d 1006 (9th Cir. 1983); Stewart /nfia- 
Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1 st Cir. 198 1). 

In the instant case, tilt Application for Alien Enlployment Certification, Fonn ETA-7501A, items 14 
and 15, set forth the minimum education, training, and experience that an applicant must have for the 
position of service station inanager. In the instant case, item 14 desc~bes the reyuireme~ts of the 
proffered ~osition as follows: 

14. Education 
Grade School 6 
High School N/A 
College N/A 
College Degree Required N/A 
Major Field of Study N/ A 

The applicant must also have two years of experience in the job offered, the duties of which are 
delineated at Item 13 of the Fo1-m ETA 750A and since this is a public record, will not be recited in this 
decision. Item 15 of Form ETA 750A does not reflect any special requirements. 
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'The berieficia~y set forth his credentials on Form ETA-750B and signed his name under a declaration 
that the contents of the form are true and correct under the penalty of perjury. On Part 15, eliciting 
information of the beneficiary's work experience, he listed no work prior work experience. 

The regul2.tion at 8 C.F.R. fj 204.5(1)(3) provides: 

(ii) Other documentation- 

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designatiorl, or meets the requirements 
for the Labor Market Lnfonnation Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training or 
experience. 

'The petitioner submitted no evidence of the beneficiary's prior work experience. Counsel did not 
address this issue on appeal. Thus, the petitioner has not demonstrated that the beneficiary is 
qualified to perform the duties of the proffered position. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. The burden of proof in these proceedings rests solely with the petitioner. 
Section 291 of the Act, 8 U.S.C. ij 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


