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Petition: Immigrant petition for Alien Worker as an Other, Unskilled Worker pursuant to section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

SELF-REPRESENTED 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center 
as the petition was not properly filed with a valid labor certification and is now before the 
Administrative Appeals Office (AAO) on appeal. As the petition was not properly filed with a 
valid Form ETA 750lForm ETA 9089, the AAO lacks jurisdiction to decide the appeal labor 
certification. The petition will be rejected. 

The petition in this matter can not be reviewed or approved because it is not accompanied by 
an approved Form ETA 750 Application for Alien Employment Certification or Form ETA 
9089, Application for Permanent Employment certification,' as required by 8 C.F.R. 
tj 204.5(1)(3)(i). 

8 C.F.R. tj 103.l(f)(3)(iii) states, in pertinent part: 

Appellate Authorities. In addition, the Associate Commissioner for 
Examinations exercises appellate jurisdiction over decisions on: 

(B) Petitioner for immigrant visa classification based on employment or 
as a special immigrant or entrepreneur under tjtj204.5 and 204.6 of this 
chapter except when the denial of the petition is based upon lack of a 
certification by the Secretary of Labor under section 212(a)(5)(A) of the 
Act. 

Without information only found in the Form ETA 750lForm ETA 9089 labor certification, if 
one was issued, it is not possible for either U.S. Citizenship and Immigration Services (USCIS) 
or the AAO to either fairly review or adjudicate this matter. The authority to adjudicate 
appeals is delegated to the AAO by the Secretary of the Department of Homeland Security 
(DHS) pursuant to the authority vested in him through the Homeland Security Act of 2002, 
Pub. L. 107-296. See DHS Delegation Number 0150.1 (effective March 1, 2003); see also 8 
C.F.R. tj 2.1(2003). 

The regulation at 8 C.F.R. 5 204.5 (1)(3) states in pertinent part. 

1 U.S. Department of Labor (DOL) regulations concerning labor certifications went into effect 
on March 28, 2005. The new regulations of the Permanent Labor Certification Program are 
referred to by DOL by the abbreviation "PERM." See 69 Fed. Reg. 77325, 77326 (Dec. 27, 
2004). The PERM regulation was effective as of March 28, 2005, and applies to labor 
certification applications for the permanent employment of aliens filed on or after that date. 
The regulatory scheme governing the alien labor certification process contains certain 
safeguards to assure that petitioning employers do not treat alien workers more favorably than 
U.S. workers. After March 28,2005, the DOL Form ETA 750 was replaced by the ETA Form 
9089, Application for Permanent Employment Certification. As the 1-140 was filed on October 
23, 2007, PERM regulations apply to this case. Reference is made in this discussion to the 
former Form ETA 750 since applications certified under prior regulation are valid. 



Initial evidence -(i) Labor certlJication or evidence that alien qualzfies for Labor 
Market Information Pilot Program. Every petition under this classification must 
be accompanied by an individual labor certification from the Department of 
Labor, by an application for Schedule A designation, or by documentation to 
establish that the alien qualifies for one of the shortage occupations in the 
Department of Labor's Labor Market Information Pilot Program. 

The petitioner has not provided an original or duplicate original of a certified Form ETA 7501 
Form ETA 9089.~ There is no information in the record of proceeding that a labor 
certification was issued. No priority date was provided. 

The petition was improperly filed. The petitioner3 has the burden of proof in these proceedings. 
In visa petition proceedings, the burden is on the petitioner to establish eligibility for the 
benefit sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must 
prove by a preponderance of evidence that the beneficiary is fully qualified for the benefit 
sought. Matter of Martinez, 21 I&N Dec. 1035, 1036 (BIA 1997); Matter of Patel, 19 I&N Dec. 
774 (BIA 1988); Matter of Soo Hoo, 11 I&N Dec. 15 1 (BIA 1965). The burden of proof in these 
proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 

ORDER: The appeal is rejected. As the petition was improperly filed under 8 C.F.R. 5 
204.5(1)(3), the AAO lacks jurisdiction to decide the appeal. 

The regulations at 8 C.F.R. $8 204.5(a)(2) and 204.5(1)(3)(i) require that any Form 1-140 
petition filed under the preference category of Section 203(b)(3) of the Act be accompanied by 
a labor certification. The petition should have been rejected by the director since it was 
submitted without a complete labor certification. If this matter is pursued, a complete labor 
certification must be submitted. 
3 According to the State of Mississippi, Secretary of State information website, 
<http://business.sos.state.ms.us> accessed on July 6, 2009, a corporation, Bertucci Acoustical 
& Drywall, Inc., having a similar address as stated in the petition, was administratively 
dissolved on October 16, 1998. We note there is no financial evidence whatsoever in the record 
of proceeding from any individual or entity. 


