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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. tj 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
da s of the decision that the motion seeks to reconsider, as required by 8 C.F.R. tj 103.5(a)(l)(i). 

@ Perry Rhew 
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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be summarily dismissed. 

The petitioner is a fast food restaurant. It seeks to permanently employ the beneficiary as a 
supervisor. The petitioner requests classification of the beneficiary as a professional or skilled 
worker pursuant to section 203(b)(3) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
0 1153(b)(3).' 

The petitioner filed the instant petition on December 4, 2006. The director issued two separate 
requests for evidence (RFE) on December 20,2007 and on March 7,2008. The RFEs instructed the 
petitioner to provide its tax returns, annual reports or audited financial statements to demonstrate its 
ability to pay the proffered wage, as required by 8 C.F.R. 9 204.5(~)(2).* In both cases, the 
petitioner did not provide the requested evidence. 

The director denied the petition on May 19, 2008. The decision states that the petitioner failed to 
establish that it has the ability to pay the proffered wage as of the priority date. 
On appeal, counsel submits the petitioner's unaudited financial statements for 2003, 2004, 2005, 
2006 and 2007. 

'section 203(b)(3)(A)(i) of the Act, 8 U.S.C. tj 1153(b)(3)(A)(i), grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. 4 1153(b)(3)(A)(ii), also grants 
preference classification to qualified immigrants who hold baccalaureate degrees and are members 
of the professions. 

'1n order to obtain classification in this employment-based preference category, the petitioner must 
establish, inter alia, that its job offer to the beneficiary is a realistic one. The petitioner's ability to pay 
the proffered wage is an essential element in evaluating whether a job offer is realistic. See Matter of 
Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). The regulation 8 C.F.R. $204.5(g)(2) 
states: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawfbl 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

Therefore, the petitioner must demonstrate the continuing ability to pay the proffered wage 
beginning on the priority date, which is the date the labor certification was accepted for processing 
by the Department of Labor. See 8 C.F.R. 5 204.5(d). 



The purpose of the RFE is to elicit further information that clarifies whether eligibility for the benefit 
sought has been established as of the time the petition is filed. See 8 C.F.R. $ 103.2(b)(8) and (12). 
The failure to submit requested evidence that precludes a material line of inquiry shall be grounds 
for denying the petition. 8 C.F.R. $ 103.2(b)(14). As in the present matter, where a petitioner has 
been put on notice of a deficiency in the evidence and has been given an opportunity to respond to 
that deficiency, the AAO will not accept evidence offered for the first time on appeal. See Matter of 
Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 I&N Dec. 533 (BIA 1988). If the 
petitioner had wanted the submitted evidence to be considered, it should have submitted the 
documents in response to the director's request for evidence. Id. Under the circumstances, the AAO 
need not, and does not, consider the sufficiency of the evidence submitted on appeal. 

The regulation at 8 C.F.R. $ 103.3(a)(l)(v) states that the AAO "shall summarily dismiss any appeal 
when the party concerned fails to identify specifically any erroneous conclusion of law or statement 
of fact for the appeal." Inasmuch as the petitioner has failed to identify specifically an erroneous 
conclusion of law or a statement of fact in this proceeding, the appeal must be summarily dismissed.) 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. The petitioner has not met this burden. 

ORDER: The appeal is summarily dismissed. 

- - - -  

) ~ ~ e n  if the evidence submitted on appeal was considered, the appeal would still have been 
dismissed. The petitioner must establish its ability to pay the proffered wage from the priority date 
to the present. The regulation at 8 C.F.R. $ 204.5(g)(2) makes clear that where a petitioner relies on 
financial statements to demonstrate its ability to pay the proffered wage, those financial statements 
must be audited. An audit is conducted in accordance with generally accepted auditing standards to 
obtain a reasonable assurance that the financial statements of the business are free of material 
misstatements. The accountant's reports that accompanied the financial statements submitted on 
appeal state that they were produced pursuant to a compilation rather than an audit. As the 
accountant's reports make clear, financial statements produced pursuant to a compilation are the 
representations of management compiled into standard form. Therefore, the unaudited financial 
statements are insufficient to demonstrate the petitioner's ability to pay the proffered wage. 


