
PrnLIC COPY 

U.S. Departn~ent of IIomeland Security 
U.  S. Citizenship and Immigration Services 
OfJice ofAdrninistrative Appeals MS 2090 
Washington, DC 20529-2090 

U.S. Citizenship 
and Immigration 

FILE: Office: NEBRASKA SERVICE CENTER Date: 
LIN 06 209 50047 DCT 0 6 2009 

IN RE: 

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. 5 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 3 103.5(a)(l)(i). 

John F. Grissom 1 
Acting Chief, Administrative Appeals Office 



DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center. 
The petitioner subsequently filed an appeal, which the director found to be untimely. Pursuant to 8 
C.F.R. §103.3(a)(l)(v)(B)(2), the director treated the untimely filed appeal as a motion to reopen. The 
director granted the motion and affirmed the previous decision denying the petition. The matter is now 
before the Administrative Appeals Office (AAO) on appeal. The director's decision will be withdrawn 
and the petition will be remanded for further action. 

The petitioner operates a drapery and upholstery business. She seeks to employ the beneficiary 
permanently in the United States as an upholsterer. As required by statute, the petition is accompanied 
by Form ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established that it had 
the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of the 
visa petition. The director denied the petition accordingly. 

Counsel filed an appeal of the director's decision on July 23, 2007. In support of the appeal, counsel 
submitted a brief, an affidavit from an employee whom the beneficiary would allegedly replace; copies 
of the Form W-2 Wage and Tax Statements issued by the petitioner to the employee for the years 2001 
through 2006; documentation relating to IRA accounts held by the petitioner; and documentation 
relating to payments made by the petitioner to outside contractors. 

In order to properly file an appeal, the regulation at 8 C.F.R. 5 103.3(a)(2)(i) provides that the 
affected party must file the complete appeal within 30 days after service of the unfavorable decision. 
If the decision was mailed, the appeal must be filed within 33 days. See 8 C.F.R. § 103.5a(b). The 
date of filing is not the date of mailing, but the date of actual receipt. See 8 C.F.R. 5 103.2(a)(7)(i). 

The record indicates that the director issued the decision on June 19, 2007. The director properly 
gave notice to the petitioner that it had 33 days to file the appeal. As noted, the appeal was received 
by the director on July 23, 2007, 34 days after the decision was issued. Accordingly, the appeal was 
untimely filed. 

Pursuant to 8 C.F.R. §103.3(a)(l)(v)(B)(2), the director treated the untimely filed appeal as a motion to 
reopen. In a decision dated January 3 1,2008, the director granted the motion and affirmed his previous 
decision denying the petition. 

On appeal, counsel states that neither he nor the petitioner received the denial notice. It is noted that the 
decision was mailed to counsel at a previous address 
a l t h o u g h  counsel had provided the director with a new office address in the brief 
accompanying the untimely appeal. 

The director's decision will be withdrawn, and the matter will be remanded so that the director can 



As always, the burden of proving eligibility for the benefit sought remains entirely with the 
petitioner. Section 291 of the Act, 8 U.S.C. fj 136 1. 

ORDER: The director's January 31, 2008 decision is withdrawn. The petition is remanded to the 
director for re-issuance of that decision. 


