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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. tj 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 5 103.5(a)(l)(i). 

Chief, Administrative Appeals Office 



DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The matter 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily 
dismissed. 

The petitioner is a dental laboratory. It seeks to employ the beneficiary permanently in the United 
States as a dental ceramist pursuant to section 203(b)(3) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. tj 1153(b)(3) as an other, unskilled worker. As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification (Form 750 or 
labor certification application), approved by the Department of Labor (DOL). The director 
determined that the petitioner failed to establish its continuing ability to pay the beneficiary the 
proffered wage beginning on the priority date of the visa petition. Accordingly, the petition was 
denied. 

A Form I-290B, Notice of Appeal or Motion, was filed on timely basis by a new counsel indicating 
that he would be submitting his brief and/or additional evidence to the AAO within 30 days. 
However, to date, more than 10 months later, counsel has not submitted brief or additional evidence 
to support the instant appeal. The regulations do not allow an applicant or petitioner an open-ended 
or indefinite period in which to supplement a brief once an appeal has been filed. 8 C.F.R. 4 
103.3(a)(2)(i) provides that: "The affected party shall file the complete appeal including any 
supporting brief with the office where the unfavorable decision was made within 30 days after 
service of the decision." The record does not contain any evidence showing that counsel ever 
requested for extension of the period within which a brief or additional evidence would be submitted 
or such an approval was ever issued by the AAO. Counsel did not make a specific allegation of 
error in law or fact in the director's ground of denial. A motion to reopen must state the new facts to 
be proved in the reopened proceeding and be supported by affidavits or other documentary evidence. 
8 C.F.R. tj 103.5(a)(2). A motion to reconsider must state the reasons for reconsideration and be 
supported by any pertinent precedent decisions to establish that the decision was based on an 
incorrect application of law or U.S. Citizenship and Immigration Services (USCIS) policy. A 
motion to reconsider a decision on an application or petition must, when filed, also establish that the 
decision was incorrect based on the evidence of record at the time of the initial decision. 8 C.F.R. 4 
103.5(a)(3). The instant appeal does not meet these applicable requirements, and therefore, must be 
dismissed. 8 C.F.R. 9 103.5(a)(4). 

Beyond the director's decision, the AAO has identified an additional ground of ineligibility. An 
application or petition that fails to comply with the technical requirements of the law may be denied 
by the AAO even if the Service Center does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 
2001), afd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989)(noting that the AAO reviews appeals on a de novo basis). 

The regulation at 8 C.F.R. 204.5(i) provides in pertinent part: 



(4) Differentiating between skilled and other workers. The determination of whether a 
worker is a skilled or other worker will be based on the requirements of training 
andlor experience placed on the job by the prospective employer, as certified by the 
Department of Labor. 

In this case, the Form 750 indicates that the proffered position requires ten years of education in 
grade and high schools, and three years of experience in the job offered. Therefore, it is necessarily 
concluded that the Form 750 in the instant case is filed and certified for a dental technician position 
as a skilled worker. However, the petitioner requested the unskilled worker classification on the 
Form 1-140. There is no provision in statute or regulation that compels USCIS to re-adjudicate a 
petition under a different visa classification without the petitioner's request. The record does not 
contain a properly approved labor certification to support the benefit sought by the petitioner on the 
petition. The petitioner failed to file the petition with a statutorily required labor certification and 
therefore, cannot be approved. In this matter, the appropriate remedy would be to file another 
petition with the proper fee and required documentation. 

As stated in 8 C.F.R. 5 103.3(a)(l)(v), an appeal shall be summarily dismissed if the party concerned 
fails to identify specifically any erroneous conclusion of law or statement of fact for the appeal. 

ORDER: The appeal is dismissed. 


