
U.S. Department of Homeland Security 
- - , l C l r L , i : *  < -  U. S Cltlzenship and Imm~gration Services 

-0 **-*:-, 2 - r  :,: 
$'A .\ . 9 " 

,, -;. .c-!: 
Oflce ofAdmrnrstratrve Appeals MS 2090 

, ,:... ) . I  - 1~ Washington, DC 20529-2090 p: ~ J Z - : ~ ,  * '  ' - 0  

, . 
-. *\;. .P f-,i -*<Lk: ;Tk - rW,?t 7 . 2  . U.S. Citizenship 

and Immigration 

Office: VERMONT SERVICE CENTER 
EAC 05 200 50158 

IN RE: 

Date: 
SEP 1 4 2009 

PETITION: Immigrant petition for Alien Worker as a Skilled Worker or Professional pursuant to section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.C. 5 1 153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. fj 103.5(a)(l)(i). 

John F. Grissom 1' ' 
Acting Chief, Administrative Appeals Office 



DISCUSSION: The preference visa petition was denied by the Director, Vermont Service Center. 
The subsequent appeal was dismissed by the Administrative Appeals Office (AAO). The matter is 
now before the AAO on a motion to reopen. The motion will be granted, the previous decision of 
the AAO will be affirmed, and the petition will be denied. 

The petitioner is an Indian restaurant. It seeks to employ the beneficiary permanently in the United 
States as a foreign specialty cook. As required by statute, the petition is accompanied by a Form 
ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established that it 
had the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of 
the visa petition and denied the petition accordingly. The director further determined that the 
petitioner had not demonstrated that the beneficiary had the qualifications stated on the Form ETA 
750. The director denied the petition accordingly. 

The AAO found that the petitioner had demonstrated its ability to pay the proffered wage and 
therefore found that the petitioner had overcome that ground of the denial. However, the AAO 
found that the petitioner had failed to demonstrate that the beneficiary had the qualifications stated 
on the Form ETA 750, and therefore affirmed the director's decision on that ground. The AAO 
further found that the record contained conflicting information regarding the date on which the 
petitioner came into existence, when the petitioner commenced operations, and when the petitioner 
hired the beneficiary. The AAO noted that if the petitioner attempted to pursue this matter further, it 
must resolve these inconsistencies by independent, objective evidence. Matter of Ho, 19 I&N Dec. 
582 (Comm. 1988). 

On motion, counsel submits a brief, a letter purportedly from the beneficiary's previous employer, a 
copy of a "Public Records Filing for New Business Entity" which constitutes the petitioner's 
certificate of incorporation, and copies of previously submitted evidence. 

Upon review, the motion shall be dismissed for failing to meet applicable requirements. 

The regulation at 8 C.F.R. $ 5  103.5(a)(l)(iii) lists the filing requirements for motions to reopen and motions 
to reconsider. Section 103.5(a)(l)(iii)(C) requires that motions be "[alccompanied by a statement about 
whether or not the validity of the unfavorable decision has been or is the subject of any judicial 
proceeding." In this matter, the motion does not contain the statement required by 8 C.F.R. 5 
103.5(a)(l)(iii)(C). The regulation at 8 C.F.R. tj 103.5(a)(4) states that a motion which does not meet 
applicable requirements must be dismissed. Therefore, because the instant motion did not meet the 
applicable filing requirements listed in 8 C.F.R. 5 103.5(a)(l)(iii)(C), it must be dismissed for this reason. 

Furthermore, upon review, the AAO will dismiss the motion for failing to meet the applicable requirements 
for motions to reopen set forth in 8 C.F.R. 103.5(a)(2). "[A] motion to reopen must state the new facts to 
be provided in the reopened proceeding and be supported by affidavits or other documentary evidence." Id. 
As noted above, counsel has submitted a letter from the o f  Taj Mahal Indian 
Restaurant. The letter states that the beneficiary worked at Taj Majal Indian Restaurant as a cook from 
February 3, 1998 until January 25, 2001. However, it is noted that the director specifically requested a 



letter from the beneficiary's former employer in a request for evidence issued on July 11, 2005. The 
purpose of the request for evidence is to elicit further information that clarifies whether eligibility for the 
benefit sought has been established, as of the time the petition is filed. See 8 C.F.R. 55 103.2(b)(8) and 
(1 2). The failure to submit requested evidence that precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. § 103.2(b)(14). Where a petitioner has been put on notice of a deficiency in 
the evidence and has been given an opportunity to respond to that deficiency, the AAO will not accept 
evidence offered for the first time on appeal or, as in the present matter, and a motion to reopen the AAO's 
dismissal of the appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988); Matter of Obaigbena, 19 
I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence to be considered, it should 
have submitted the documents in response to the director's request for evidence. Id. Under the 
circumstances, the AAO need not, and does not, consider the sufficiency of the evidence submitted in 
support of the motion. 

Accordingly, the motion does not meet the applicable requirements of a motion to reopen and must be 
dismissed for that reason. 

Finally, the AAO will dismiss the motion for failing to meet the applicable requirements for motions to 
reconsider set forth in 8 C.F.R. 5 103.5(a)(3). This regulation states, in pertinent part, that "[a] motion to 
reconsider must state the reasons for reconsideration and be supported by any pertinent precedent decisions 
to establish that the decision was based on an incorrect application of law or [U.S. Citizenship and 
Immigration Services (USCIS)] policy." Id. In this matter, counsel fails to cite to any precedent decisions 
that establish that the AAO's decision to dismiss the appeal because the petitioner failed to establish that the 
beneficiary had the qualification stated on the Form ETA 750. 

As such, the motion does not meet the applicable requirements and must be dismissed. 8 C.F.R. 8 
103.5(a)(4). 

Motions for the reopening or reconsideration of immigration proceedings are disfavored for the same 
reasons as petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. 
See INS v, Doherty, 502 U.S. 314,323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to 
reopen a proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. at 110. With the current motion, the 
movant has not met that burden. The motion will be dismissed. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. The 
petitioner has not sustained that burden. Accordingly, the motion will be dismissed, the proceedings will 
not be reopened or reconsidered, and the previous decisions of the director and the AAO will not be 
disturbed. 

ORDER: The motion is dismissed. 


