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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner claims to be a specialized software consulting business. It seeks to employ the 
beneficiary permanently in the United States as a computer software engineerlprogrammer analyst. The 
petitioner requests classification of the beneficiary as a professional or slulled worker pursuant to 
section 203(b)(3) of the Immigration and Nationality Act (the Act), 8 U.S.C. 4 1153(b)(3). As required 
by statute, an ETA Form 9089, Application for Permanent Employment Certification (labor 
certification), certified by the Department of Labor (DOL), accompanied the petition. Upon 
reviewing the petition, the director determined that the petitioner failed to establish that the 
beneficiary satisfied the minimum level of education set forth on the labor certification. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. tj 557(b); see 
also, Janka v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 
1002 n. 9 (2d Cir. 1989).' 

Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. tj 1153(b)(3)(A)(ii), also provides for the 
granting of preference classification to qualified immigrants who hold baccalaureate degrees and are 
members of the professions. 

To be eligible for approval, the beneficiary must have all the education, training, and experience 
specified on the labor certification as of the petition's priority date. See Matter of Wing's Tea House, 
16 I&N 158 (Act. Reg. Comm. 1977). The priority date of the instant petition is March 22, 2006, 
the date the labor certification was filed with the DOL. See 8 C.F.R. 8 204.5(d). The petition was 
filed with U.S. Citizenship and Immigration Services (USCIS) on September 25,2006. 

The minimum requirements of the offered position are found on Part H of ETA Form 9089. This 
section describes the terms and conditions of the job offered. The instructions for Part H state: 

Minimum Education, Training, and Experience Required to Perform the Job 
Duties. Do not duplicate the time requirements. For example, time required in 
training should not also be listed in education or experience. Indicate whether 
months or years are required. Do not include restrictive requirements which are not 

 h he submission of additional evidence on appeal is allowed by the instructions to Form I-290B, 
which are incorporated into the regulations by the regulation at 8 C.F.R. 4 103.2(a)(l). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 



actual business necessities for performance on the job and which would limit 
consideration of otherwise qualified U.S. workers. 

In the instant case, Part H of the ETA Form 9089 states that the proffered position requires the 
following minimum level of education and experience: 

H.4. Education: Bachelor's degree in "Computer Science or Related" field 
H.6. Experience: 24 months in the job offered 
H.7. Acceptable alternate field of study: "Math or Science or Engineering or related" field 
H.8. Acceptable alternate combination of education and experience: None 
H.9. Foreign educational equivalent acceptable?: Yes 
H.10. Acceptable experience in an alternate occupation: 24 months as a "Software Programmer 

Analyst/Consultant" 
H.14. Specific skills or other requirements: Visual Studio.Net, C#, COM/DCOM, ADO.Net, SQL 

Server, Visual Basic.Net; "Experience may be gained before, during or after degree;" 
"Domestic travel 30 times per year, 5 days per trip, 60% of work schedule" 

On the ETA Form 9089, signed by the beneficiary, the beneficiary represented that the highest level of 
achieved education related to the requested occupation was a bachelor's degree in "biology and 
computer science." He listed the institution of study where that education was obtained as Kakatiya 
University, India, and the year completed as 1994. 

The record contains a copy of the beneficiary's diploma and memorandum of marks from Kakatiya 
University. The diploma states that the beneficiary was awarded a bachelor of science degree in 
1994 with a focus on botany, zoology and chemistry. The accompanying memorandum of marks 
states that the beneficiary passed examinations for "Common-core" courses during the spring 
semester of 1992, spring and autumn semesters of 1993, and the autumn semester of 1994. It 
appears from the memorandum of marks that the beneficiary's bachelor of science degree was 
granted following only two years of study. 

The petitioner also submitted an evaluation of the beneficiary's credentials. The evaluation, dated 
October 2006, was prepared by for International Credentials Evaluation and 
Translation Services (ICETS evaluation). The ICETS evaluation states that the beneficiary 
completed the "core c-culum at the university, which is generally achieved in the first and second 
years at Kakatiya University." The ICETS evaluation further states that the beneficiary "satisfied 
similar requirements to the completion of three years of academic study toward a Bachelor of 
Science Degree" from an accredited U.S. college or university. The evaluation concludes that the 
beneficiary's education, "considered together" with his claimed six years and eleven months of 
computer-related employment experience, are equivalent to "a Bachelor of Science Degree in 
Computer Science from an accredited institution of tertiary education in the United States." 

In addition to the beneficiary's credentials from Kakatiya University, the petitioner also submitted 
computer training certificates from Life Line Computer Education, TISL, and Pentafour Software & 



Page 4 

Exports Ltd. The petitioner also submitted experience letters from the beneficiary's prior employers. 

Upon reviewing the petition, the director determined that the petitioner failed to establish that the 
beneficiary satisfied the required minimum level of education set forth on the labor certification. 
The denial states that the beneficiary did not possess the required bachelor's degree. Instead, the 
director concluded that the petitioner only established that the beneficiary possessed a "functional 
equivalency" of a bachelor's degree based on a combination education and work experience. 

On appeal, the petitioner submitted two additional evaluations of the beneficiary's academic 
credentials. The first evaluation, dated November 14, 2006, was prepared by - for 
Career Consulting International (CCI evaluation). The CCI evaluation states that the beneficiary's 
bachelor of science degree from Kakatiya University is a three-year degree that is equivalent to a 
four-year bachelor of science degree from an accredited U.S. institution of higher education. The 
CCI evaluation does not specify a field of study. The second evaluation, dated November 13, 2006, 
was prepared b y  for Marquess Educational Consultants Limited (Marquess evaluation). 
The Marquess evaluation also states that the beneficiary's bachelor of science degree is a three-year 
degree that is equivalent to a four-year U.S. bachelor of science degree. The Marquess evaluation 
also does not specify a field of study. 

On March 5, 2009, the AAO issued a request for evidence (RFE). In this request, the AAO noted 
that the beneficiary did not appear to have a foreign equivalent degree to a U.S. bachelor's degree 
and that the petitioner did not specify on the ETA Form 9089 that the minimum academic 
requirement of a bachelor's degree could be met through a combination of lesser degrees andlor a 
quantifiable amount of work experience. The AAO W h e r  advised that, according to the American 
Association of Collegiate Registrars and Admissions Officer's (AACRAO) Electronic Database for 
Global Education (EDGE), a bachelor of science degree from India is equivalent to two to three 
years of undergraduate study in the United States. The RFE instructed the petitioner to provide the 
following additional information: 

Evidence establishing that the beneficiary obtained a three-year bachelor of science degree 
from Kakatiya University, since the memorandum of marks from Kakatiya University and 
the ICETS evaluation indicate that the beneficiary only completed a two-year course of 
study. 
Evidence that the beneficiary's postgraduate training certificates were issued by accredited 
universities or institutions approved by the All India Council for Technical Education 
(AICTE). 
Complete labor certification audit file, including the recruitment report and copies of all pre- 
filing recruitment that the petitioner prepared in compliance with DOL regulations at 20 
C.F.R. 8 656.17(g) as evidence of the petitioner's intent concerning the actual minimum 
requirements of the offered position at the time the labor certification was filed with DOL. 



On May, 28 2009, counsel filed its response to the RFE. This response contained the following 
items: 

Advertisement confirmation facsimile from Adnet Advertising Agency, ~ n c . ~  
Two tables summarizing the petitioner's recruitment efforts. The tables list the recruitment 
efforts undertaken, the dates of the recruitment efforts, the number of responses received to 
each effort, and the outcome of each recruitment effort. One table states that all applicants 
were "rejected due to inadequate experience." 

Counsel failed to provide evidence that the beneficiary obtained a three-year degree instead of a two- 
year degree; evidence that the beneficiary's postgraduate certificates were from accredited 
universities or institutions approved by AICTE; and the complete labor certification audit file, 
including the recruitment report and pre-filing recruitment prepared for the labor certification 
process and any primary evidence of the recruitment  effort^.^ 

The AAO will consider all properly submitted evidence to determine whether the petitioner has 
established that the beneficiary meets the minimum requirements of the job offered as set forth in the 
labor certification. 

 he minimum requirements for the offered position listed in the proposed advertisement text exceed 
the requirements set forth in Part H of the ETA Form 9089. Specifically, the proposed 
advertisement text requires additional experience, skills and computer languages than those listed on 
the labor certification. Advertisements used in the labor certification process cannot contain any job 
requirements or duties which exceed the job requirements or duties listed on the ETA Form 9089. 
20 C.F.R. 5 656.17(0(5). 

3~ailure to submit requested evidence that precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. 5 103.2(b)(14). Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support a claim, the 
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of 
counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); 
Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 
(BIA 1980). Further, it is incumbent upon the petitioner to resolve any inconsistencies in the record 
by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. Id. at 591. 



At the outset, it is useful to discuss DOL's role in this process. Section 212(a)(5)(A)(i) of the Act 
provides: 

In general. - Any alien who seeks to enter the United States for the purpose of 
performing slulled or unskilled labor is inadmissible, unless the Secretary of Labor has 
determined and certified to the Secretary of State and the Attorney General that- 

(I) there are not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such skilled or unskilled labor, and 

(11) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed. 

It is significant that none of the above inquiries assigned to DOL, or the remaining regulations 
implementing these duties under 20 C.F.R. 5 656, involve a determination as to whether the position 
and the alien are qualified for a specific immigrant classification. This fact has not gone unnoticed by 
Federal Circuit Courts. 

There is no doubt that the authority to make preference classification decisions rests 
with INS. The language of section 204 cannot be read otherwise. See Castaneda- 
Gonzalez v. INS, 564 F.2d 41 7, 429 (D.C. Cir. 1977). In turn, DOL has the authority 
to make the two determinations listed in section 212(a)(14).~ Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)(14) 
determinations are not subject to review by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification eligibility not 
expressly delegated to DOL remain within INS' authority. 

Given the language of the Act, the totality of the legislative history, and the agencies' 
own interpretations of their duties under the Act, we must conclude that Congress did 
not intend DOL to have primary authority to make any determinations other than the 
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for 
the purpose of "matching" them with those of corresponding United States workers so 
that it will then be "in a position to meet the requirement of the law," namely the 
section 2 12(a)(14) determinations. 

Madany v. Smith, 696 F.2d 1008, 101 2- 101 3 (D.C. Cir. 1983). Relying in part on Madany, 696 F.2d 
at 1008, the Ninth circuit stated: 

4 ~ a s e d  on revisions to the Act, the current citation is section 212(a)(5)(A). 



[I]t appears that the DOL is responsible only for determining the availability of 
suitable American workers for a job and the impact of alien employment upon the 
domestic labor market. It does not appear that the DOL's role extends to determining 
if the alien is qualified for the job for which he seeks sixth preference status. That 
determination appears to be delegated to the INS under section 204(b), 8 U.S.C. 
5 1154(b), as one of the determinations incident to the INS'S decision whether the 
alien is entitled to sixth preference status. 

K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9" Cir. 1983). The court relied on an amicus brief 
from DOL that stated the following: 

The labor certification made by the Secretary of Labor ... pursuant to section 
21 2(a)(14) of the ... [Act] ... is binding as to the findings of whether there are able, 
willing, qualified, and available United States workers for the job offered to the alien, 
and whether employment of the alien under the terms set by the employer would 
adversely affect the wages and working conditions of similarly employed United 
States workers. The labor certlJication in no way indicates that the alien offered the 
certzfied job opportunity is quallJied (or not qualzfied) to perform the duties of that 
job. 

(Emphasis added.) Id. at 1009. The Ninth Circuit, citing K.R.K. Irvine, Inc., 699 F.2d at 1006, revisited 
this issue, stating: 

The Department of Labor ("DOL") must certify that insufficient domestic workers are 
available to perform the job and that the alien's performance of the job will not 
adversely affect the wages and working conditions of similarly employed domestic 
workers. Id. $212(a)(14), 8 U.S.C. 5 1182(a)(14). The INS then makes its own 
determination of the alien's entitlement to sixth preference status. Id. 5 204(b), 
8 U.S.C. 5 1 154(b). See generally K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 
1008 9th Cir. 1983). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984). 

Therefore, it is DOL's responsibility to certify the terms of the labor certification, but it is the 
responsibility of USCIS to determine if the petition and the alien beneficiary are eligible for the 
classification sought. 

In the case at hand, the petitioner requests classification of the beneficiary as a professional or slulled 
worker pursuant to section 203(b)(3) of the Act, 8 U.S.C. 5 1153(b)(3). 



The regulation at 8 C.F.R. 6 204.5(1)(3)(ii)(C) states the following: 

If the petition is for a professional, the petition must be accompanied by evidence 
that the alien holds a United States baccalaureate degree or a foreign equivalent 
degree and by evidence that the alien is a member of the professions. Evidence 
of a baccalaureate degree shall be in the form of an official college or university 
record showing the date the baccalaureate degree was awarded and the area of 
concentration of study. To show that the alien is a member of the professions, 
the petitioner must submit evidence that the minimum of a baccalaureate degree 
is required for entry into the occupation. 

The above regulation uses a singular description of foreign equivalent degree. Thus, the plain meaning 
of the regulatory language concerning the professional classification sets forth the requirement that a 
beneficiary must produce one degree that is determined to be the foreign equivalent of a U.S. 
baccalaureate degree in order to be qualified as a professional for third preference visa category 
purposes. 

The regulation at 8 C.F.R. 204(5)(1)(3)(ii)(B) states the following: 

If the petition is for a skilled worker, the petition must be accompanied by evidence 
that the alien meets the educational, training or experience, and any other 
requirements of the individual labor certification, meets the requirements for 
Schedule A designation, or meets the requirements for the Labor Market 
Information Pilot Program occupation designation. The minimum requirements for 
this classification are at least two years of training or experience. 

The above regulation requires that the alien meet the requirements of the labor certification. 

On the labor certification, the offered position was assigned the Standard Occupational Classification 
code 15-1031, Computer Software Engineers, Applications. The O*NET online database5 states that 
the occupation of Computer Software Engineers, Applications falls within Job Zone   our.^ 
According to O*NET, most of occupations in Job Zone Four require a four-year bachelor's degree. 

5 0 * ~ ~ ~ ,  located at http://online.onetcenter.org, is described as "the nation's primary source of 
occupational information, providing comprehensive information on key attributes and characteristics 
of workers and occupations." 

6~ummary Report for 15- 103 1 .OO at http:l/online.onetcenter.org/link/summa/l5- 103 1 .OO (accessed 
July 26,2009). 
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Further, the entry for Computer Software Engineers in the Occupational Outlook Handbook (OOH) 
 state^:^ 

Most employers prefer applicants who have at least a bachelor's degree and broad 
knowledge of, and experience with, a variety of computer systems and technologies. 
The usual college major for applications software engineers is computer science or 
software engineering. Systems software engineers often study computer science or 
computer information systems. Graduate degrees are preferred for some of the more 
complex jobs. In 2006, about 80 percent of workers had a bachelor's degree or higher. 
Academic programs in software engineering may offer the program as a degree option 
or in conjunction with computer science degrees. Because of increasing emphasis on 
computer security, software engineers with advanced degrees in areas such as 
mathematics and systems design will be sought after by software developers, 
government agencies, and consulting firms. 

Therefore, the job offered generally requires a bachelor's degree as the minimum requirement for 
entry into the occupation. In summary, after reviewing the requirements of the job offered and the 
DOL's standard occupational requirements, it is concluded that the offered position is for a 
professional, but might also be considered under the skilled worker category. 

For classification as a member of the professions, the regulation at 8 C.F.R. 8 204.5(1)(3)(ii)(C) 
requires that the alien have a U.S. baccalaureate degree or a foreign equivalent degree and be a 
member of the professions. Additionally, the regulation requires the submission of "an official 
college or university record showing the date the baccalaureate degree was awarded and the area of 
concentration of study." (Emphasis added.) 

In 1991, when the final rule for 8 C.F.R. 8 204.5 was published in the Federal Register, the 
Immigration and Naturalization Service (the Service), responded to criticism that the regulation 
required an alien to have a bachelor's degree as a minimum and that the regulation did not allow for 
the substitution of experience for education. After reviewing section 121 of the Immigration Act of 
1990, Pub. L. 101 -649 (1 990), and the Joint Explanatory Statement of the Committee of Conference, 
the legacy Immigration and Nationalization Service specifically noted that both the Act and the 
legislative history indicate that an alien must have at least a bachelor's degree: "[Bloth the Act and 
its legislative history make clear that, in order to qualify as a professional under the third 
classification or to have experience equating to an advanced degree under the second, an alien must 
have at least a bachelor's degree." 56 Fed. Reg. 60897, 60900 (November 29, 199l)(emphasis 
added). 

Moreover, it is significant that both the statute, section 203(b)(3)(A)(ii) of the Act, and relevant 

7 Accessed at www.bls.gov/oco/ocos267.htm on July 26, 2009. The OOH is a nationally recognized 
source of career information published by the DOL's Bureau of Labor Statistics. 



regulations use the word "degree" in relation to professionals. A statute should be construed under 
the assumption that Congress intended it to have purpose and meaningful effect. Mountain States 
Tel. & Tel. v. Pueblo of Santa Ana, 472 U.S. 237, 249 (1985); Sutton v. United States, 819 F.2d. 
1289m 1295 (5th Cir. 1987). It can be presumed that Congress' narrow requirement of a "degree" for 
members of the professions is deliberate. Significantly, in another context, Congress has broadly 
referenced "the possession of a degree, diploma, certificate, or similar award from a college, 
university, school, or other institution of learning." Section 203(b)(2)(C) (relating to aliens of 
exceptional ability). Thus, the requirement at section 203(b)(3)(A)(ii) that an eligible alien both 
have a baccalaureate "degree" and be a member of the professions reveals that a member of the 
professions must have a degree and that a diploma or certificate from an institution of learning other 
than a college or university is a similar but distinct type of credential. Thus, even if we did not 
require "a degree" that is the foreign equivalent of a U.S. baccalaureate degree, we would not 
consider education earned at an institution other than a college or university. 

There is no provision in the statute or the regulations that would allow a beneficiary to qualify under 
section 203(b)(3)(A)(ii) of the Act with anything less than a full baccalaureate degree. More 
specifically, a three-year bachelor's degree will generally not be considered to be the "foreign 
equivalent degree" to a United States baccalaureate degree. A United States baccalaureate degree is 
generally found to require four years of education. Matter of Shah, 17 I&N Dec. 244 (Reg. Comm. 
1977). Where the analysis of the beneficiary's credentials relies on work experience alone or a 
combination of multiple lesser degrees, the result is the "equivalent" of a bachelor's degree rather 
than a single-source "foreign equivalent degree." In order to have experience and education equating 
to a bachelor's degree under section 203(b)(3)(A)(ii) of the Act, the beneficiary must have a single 
degree that is the "foreign equivalent degree" to a United States baccalaureate degree. 

In the instant case, the evaluations in the record are not consistent about whether the beneficiary has 
a foreign degree equivalent to a U.S. bachelor's degree. As is stated above, the ICETS evaluation 
submitted with the petition states that the beneficiary's bachelor of science degree from Kakatiya 
University is equivalent to three years of study towards a U.S. bachelor's degree.8 Contrary to the 
ICETS evaluation, the CCI and Marquess evaluations submitted on appeal concluded that the 
beneficiary's bachelor of science degree from Kakatiya University is a three-year degree that is 
equivalent to a four-year U.S. bachelor of science degree. 

Specifically, the CCI evaluation states that the beneficiary's bachelor of science degree from India is 
equivalent to a bachelor of science, representing 120 semester credit hours, from an accredited U.S. 
institution of higher ed~cat ion.~ However, the evaluation does not specify the field of study of the 

8 ~ h e  ICETS evaluation states that the beneficiary's education, when combined with his employment 
experience, is equivalent to a U.S. bachelor's degree in computer science. It is noted that the 
equivalence formula used in the evaluation (that three years of experience equals one year of 
college), applies to nonimmigrant H-1B petitions, not to immigrant petitions. See 8 C.F.R. 
5 2 14.2(h)(4)(iii)(D)(S). 

 he author of the CCI evaluation, indicates that she has a master's degree from the 



equivalent degree, which is necessary to determine whether the beneficiary meets the educational 
requirements of the offered position as set forth in the labor certification. 

The stated methodology of the CCI evaluation is to verify the recognition of the institution by the 
country's Ministry of Education; consider the content of the program, the number of years of fill 
time study, and the perception of the degree in the home country; and to review United Nations 
Educational, Scientific and Cultural Organization (UNESCO) treaties and "standards of Good 
Practices." Further, "[wlhere an equivalent degree has not been obtained, credits towards a degree 
are based on submitted academic records, which provide either the unit credits or the clock hours of 
instruction." Finally, the evaluation of transfer credits "is based on the assumption that one-year of 
study or its equivalency in another country is worth no more than one year of credit at a United 
States institution." (Emphasis added). 

The CCI evaluation does not set forth an analysis of why the beneficiary's degree is equivalent to a 
U.S. four-year bachelor's degree. Instead, the evaluation asserts that Indian three-year bachelor's 
degrees, as a whole, are equivalent to U.S. four-year bachelor's degrees. Incredibly, the CCI 
evaluation states that failure to accept its conclusion could be evidence of racial dis~rimination.'~ 

The CCI evaluation makes four basic arguments in support of its assertion that Indian three-year 
bachelor's degrees are equivalent to U.S. four-year bachelor's degrees. 

- -  

Institute of Transpersonal Psychology and a doctorate from Ecole Superieure Robert de Sorbon, but 
does not indicate the field in which she obtained her doctorate. According to its website, 
www.sorbon.fr, Ecole Superieure Robert de Sorbon awards degrees based on past experience. Ms. 

i s  also states that she is a professor at Marquess College of London, where she oversees 
standards for granting college credit based on past experience. - states that she is a 
member of the American Evaluation Association (AEA), the Association of International Educators, 
and the European Association for International Education (EAIE). The record does not indicate 
what these organizations require for membership, and their websltes do not indicate that anything 
other than the payment of dues for membership is required. For example, the bylaws for the AEA at 
http://www.eval.org/aboutus/bylaws.asp (accessed on August 24, 2009), states: "Any individual 
interested in the purposes of the Association shall be eligible for membership. Members are defined 
as those who have completed an application form, received acknowledgment of membership from 
the Association, and paid the currently stipulated membership dues." Membership in organizations 
that only require the payment of dues does not confer any expertise. 

'O~he final sentence of the CCI evaluation states: "It is the opinion of this evaluation agency that any 
failure to treat the [Indian three-year] bachelor's degree . . . as equivalent to [a U.S. four-year] 
bachelor's degree would be against the UNESCO recommendations and could indicate evidence of 
racial discrimination." This statement is patently unreasonable and undermines the credibility of the 
entire evaluation. 



First, the CCI evaluation notes that some U.S. institutions of higher education will consider holders 
of three-year bachelor's degrees from India for entry into their master's degree programs. However, 
the evaluation does not address whether those few U.S. institutions that accept three-year degrees 
from India do so subject to additional conditions, such as requiring the degree holder to complete 
extra credits prior to admission. Further, the fact that some U.S. graduate programs accept three- 
year degrees has little relevance to whether the beneficiary's degree is, in fact, the foreign equivalent 
of a U.S. baccalaureate. 

Second, the CCI evaluation states that some U.S. institutions offer three-year bachelor's degree 
programs. It is noted that there exists accelerated degree programs in the United States. However, 
this fact provides no useful information about the degree obtained by the beneficiary in India. At 
issue is the actual equivalence of the specific degree the beneficiary obtained, not whether it is 
possible to obtain a baccalaureate in less than four years in an accelerated program in the United 
States. The beneficiary did not compress his studies to obtain a degree in less than four years from 
an institution that grants four-year degrees, and, even if this were the case, the petitioner would need 
to establish that the beneficiary's accelerated degree is equivalent to a four-year, 120 credit hour U.S. 
bachelor's degree. 

Third, the CCI evaluation cites an article from World Education News & Reviews (WENR), titled 
"Evaluating the Bologna Degree in the u.s."" WENR is a monthly newsletter published by World 
Education Services (WES), a credentials evaluation organization. The newsletter article includes a 
brief assessment of three-year Bologna degrees from Europe. The article states that U.S. bachelor's 
degrees are based on the completion of 120 semester credits, and are generally completed over a 
four-year period. According to the article, approximately half of a U.S. bachelor's degree is devoted 
to general studies, and the remaining credits are devoted to the student's major and related subjects. 
In contrast, the Bologna degrees "are more heavily concentrated in the major - or specialization - 
and that the general education component which is so crucial to U.S. undergraduate education is 
absent." The article compared a bachelor's degree in business administration from Indiana 
University in Bloomington, and a business administration Bologna degree from the Bocconi 
University in Milan, Italy. The article concludes, after assessing the requirements for admission to a 
Bologna degree program, its contents and structure, and the function that the credential is designed 
to serve in the home system, that the Bologna degree is "fknctionally equivalent to a U.S. bachelor's 
degree." However, this non-peer reviewed article from a newsletter is irrelevant as it provides no 
evidence for why the beneficiary's bachelor's degree from India is equivalent to a U.S. bachelor's 
degree. 

Fourth, the CCI evaluation notes that the U.S. and India are both UNESCO members, and that 
UNESCO "clearly recommends that the 3 and 4 year degree should be treated as equivalent to a 
bachelor's degree by all UNESCO members." However, the CCI evaluation provides no evidentiary 

'~ccessed at www.wes.orgleWENR/04march/Feature.htm on August 24,2009. 
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support for this claim. In fact, UNESCO's publication, "The Handbook on Diplomas, Degrees and 
Other Certificates in Higher Education in Asia and the Pacific" 82 (2d ed. 2004), provides:12 

Most of the universities and the institutions recognized by the UGC or by other 
authorized public agencies in India, are members of the Association of 
Commonwealth Universities. Besides, India is party to a few UNESCO conventions 
and there also exists a few bilateral agreements, protocols and conventions between 
India and a few countries on the recognition of degrees and diplomas awarded by the 
Indian universities. But many foreign universities adopt their own approach in finding 
out the equivalence of Indian degrees and diplomas and their recognition, just as 
Indian universities do in the case of foreign degrees and diplomas. The Association of 
Indian Universities plays an important role in this. There are no agreements that 
necessarily bind India and other governments/universities to recognize, en masse, all 
the degrees/diplomas of all the universities either on a mutual basis or on a 
multilateral basis. Of late, many foreign universities and institutions are entering into 
the higher education arena in the country. Methods of recognition of such institutions 
and the courses offered by them are under serious consideration of the government of 
India. The [University Grants Commission], [All India Council for Technical 
Education] and [Association of Indian Universities] are developing criteria and 
mechanisms regarding the same. 

Id. at 84. (Emphasis added.). Accordingly, the CCI evaluation's reliance on UNESCO for the 
proposition that a three-year Indian bachelor's degree is equivalent to a four-year U.S. bachelor's 
degree is misplaced. 

As with the CCI evaluation, the Marquess evaluation also claims that the beneficiary's bachelor of 
science degree is equivalent to a bachelor of science from an accredited U.S. institution of higher 
education. The Marquess evaluation argues at length that three-year bachelor's degrees from India 
are equivalent to U.S. four-year bachelor's degrees, but fails to set forth a detailed analysis as to why 
the beneficiary's degree is equivalent to a U.S. four-year bachelor's degree. The Marquess 
evaluation also does not specify the field of study of the equivalent degree. 

The fundamental argument of the Marquess evaluation is that the U.S. institutions of higher 
education have adopted a variant of the "Carnegie Unit" as a measure of academic credit. According 
to the Marquess evaluation, 15 50-minute classroom hours equals one semester credit hour. Since 
U.S. bachelor's degree programs require 120 credit hours for graduation, the Marquess evaluation 
claims that a program of study with 1800 classroom hours (or "contact hours") is equivalent to a 
U.S. bachelor's degree. Since a three-year bachelor's degree from India allegedly requires over 1800 
classroom hours, the Marquess evaluation concludes that it is equivalent to a U.S. bachelor's degree. 

12 http://unesdoc.unesco.org/images/0013/001388/138853E.pdf (accessed on August 24,2009). 
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In support of its equivalency formula, the Marquess evaluation points to one U.S. educational 
institution, Colorado Christian University, which states on its website that the school considers 15 
50-minute classroom hours to equal one semester credit hour. 

In support of its conclusion that a three-year bachelor's degree from India is equivalent to a U.S. 
refers to three letters attached to the evaluation. The first 

President of Education Consultants and Evaluators International, 
addressed to states that a three-year degree from India is equivalent to a 
U.S. bachelor's degree. This letter states that this opinion is based on the number of contact hours in 
each program, the UNESCO treaty, and the fact that Bologna degrees from Israel Canada and 
Europe are accepted by U.S. colleges and universities. The second letter is from- 
Princi a1 of B.E.S. Sant Gadge Maharaj College of Commerce & Economics, addressed to Ms. d . The letter states that a three-year degree from India is equivalent to a U.S. bachelor's 
degree. The letter states that this conclusion is based on the author's opinion that Indian degrees 
require over 1800 contact hours. The third letter is from - former professor at 
Mumbai University, also addressed to states that a three-year degree from India is 
equivalent to a U.S. bachelor's degree based on the author's opinion that Indian degrees require over 
1800 contact hours. There is n; evidence in the record demonstrating that these individuals are 
qualified to determine whether a foreign academic credential is equivalent to a U.S. baccalaureate. 

The Marquess evaluation provides no peer-reviewed material confirming that assigning credits 
solely based on hours spent in the classroom is applicable to the Indian tertiary education system. 

The Marquess evaluation also cites to an article titled "Does the Value of Your Degree Depend on 
the Color of Your Skin?" which the author co-wrote with the author of the CCI 
evaluation. The record contains no evidence that this article was published in a peer-reviewed 
publication or anywhere other than on the internet. The article states that some British and U.S. 
colleges and universities accept three-year bachelor's degrees for admission to graduate school, but 
acknowledges that others do not. The article concedes: 

None of the members of [the National Association of Credential Evaluation Services] 
who were approached were willing to grant equivalency to a bachelor's degree from a 
regionally accredited institution in the United States, although we heard anecdotally 
that one, [World Education Services], had been interested in doing so. 

In this process, we encountered a number of the objections to equivalency that have 
already been discussed. 

President of Educational Credential Evaluators, Inc. [(ECE)], 
commented thus, 

"Contrary to your statement, a degree from a three-year "Bologna Process" bachelor's 
degree program in Europe will NOT be accepted as a degree by the majority of 



universities in the Untied States. Similarly, the majority do not accept a bachelor's 
degree from a three-year program in India or any other country except England. 
England is a unique situation because of the specialized nature of Form VI." 

International Education Consultants of Delaware, Inc., raise similar objections to 
those raised by ECE, 

"The Indian educational system, along with that of Canada and some other countries, 
generally adopted the UK-pattern 3-year degree. But the UK retained the important 
preliminary A level examinations. These examinations are used for advanced 
standing credit in the UK; we follow their lead, and use those examinations to 
constitute [an] additional year of undergraduate study. The combination of these two 
entities is equivalent to a 4-year U.S. Bachelor's degree. 

The Indian educational system dropped that advanced standing year. You enter a 3- 
year Indian degree program directly from Year 12 of your education. In the US, there 
are no degree programs entered from a stage lower than Year 12, and there are no 3- 
year degree programs. Without the additional advanced standing year, there's no 
equivalency. 

In addition, the Marquess evaluation cites to the article "Three Year Undergraduate Degrees: 
Recommendations for Graduate Admission Consideration", ADSEC News, April 2005. The 
Marquess evaluation claims that the article concludes that, because the U.S. is willing to consider 
three-year degrees from Israel and the European Union, Indian bachelor's degree holders should be 
provided the same opportunity to pursue graduate education in the U.S. However, the article does 
not suggest that Indian three-year degrees are comparable to a U.S. baccalaureate. Instead, the 
article proposes accepting afirst class honors three-year degree following a secondary degree from a 
Central Board of Secondary Education or Council for the Indian School Certificate Examinations 
program, or a three-year degree plus a post graduate diploma from an institution that is accredited or 
recognized by the National Assessment and Accreditation Council andlor the All India Council for 
Technical Education. Therefore this non-peer reviewed article from a newsletter directly 
undermines the argument that three-year degrees from India are, as a whole, equivalent to four-year 
U.S. bachelors degrees. 

The Marquess evaluation also references the UNESCO Recommendation on the Recognition of 
Studies and Qualifications in Higher Education in 1993. UNESCO has six regional conventions on 
the recognition of qualifications, and one interregional convention. A UNESCO convention on the 
recognition of qualifications is a legal agreement between countries agreeing to recognize academic 
qualifications issued by other countries that have ratified the same agreement. While India has 
ratified one UNESCO convention on the recognition of qualifications (Asia and the Pacific), the 
United States has ratified none of the UNESCO conventions on the recognition of qualifications. In 



an effort to move toward a single universal convention, the UNESCO General Conference adopted a 
Recommendation on the Recognition of Studies and Qualifications in Higher Education in 1993. 
The United States was not a member of UNESCO between 1984 and 2002, and the 
Recommendation on the Recognition of Studies and Qualifications in Higher Education is not a 
binding legal agreement to recognize academic qualifications between UNESCO members. See 
http://www.unesco.org (accessed December 3,2008). 

The UNESCO Recommendation on the Recognition of Studies and Qualifications in Higher 
Education in 1993 contains the language relating to "recognition" of qualifications awarded in higher 
education. Paragraph 1 (e) defines recognition as follows: 

"Recognition" of a foreign qualification in higher education means its acceptance 
by the competent authorities of the State concerned (whether they be 
governmental or nongovernmental) as entitling its holder to be considered under 
the same conditions as those holding a comparable qualification awarded in that 
State an deemed comparable, for the purposes of access to or firther pursuit of 
higher education studies, participation in research, the practice of a profession, if 
this does not require the passing of examinations or further special preparation, or 
all the foregoing, according to the scope of the recognition. 

The UNESCO recommendation relates to admission to graduate school and training programs and 
eligibility to practice in a profession. Nowhere does it suggest that a three-year degree must be 
deemed equivalent to a four-year degree for purposes of qualifying for a class of individuals defined 
by statute and regulation as eligible for immigration benefits. More significantly, the 
recommendation does not define "comparable qualification." At the heart of this matter is whether 
the beneficiary's degree is, in fact, the foreign equivalent of a U.S. baccalaureate. The UNESCO 
recommendation does not address this issue. 

As is explained above in the analysis of the CCI evaluation, the UNESCO publication, "The 
Handbook on Diplomas, Degrees and Other Certificates in Higher Education in Asia and the Pacific" 
82 (2d ed. 2004) states that no agreements exist that bind India and other governments or universities 
to recognize all degrees of all the universities either on a mutual basis or on a multilateral basis. 

As with the CCI evalutation, the Marquess evaluation states that some U.S. institutions offer three- 
year bachelor's degree programs. As is discussed above, the existence of accelerated programs in the 
United States is not useful in evaluating the equivalence of the beneficiary's degree fiom India. The 
Marquess evaluation also notes that some U.S. colleges and universities will consider holders of 
three-year bachelor's degrees from India for entry into their master's degree programs. Again, this 
information has little to do with whether the beneficiary's degree is, in fact, the foreign equivalent of 
a U.S. baccalaureate. 

The Marquess evaluation also cites an Association of hternational Educators survey and a Council 
of Graduate Schools survey concerning the acceptance of three-year degrees. The surveys show that 



a small number of U.S. graduate programs accept three-year degrees from India. The surveys do not 
reflect how many of the limited number of institutions that accept three-year degrees from outside of 
Europe do so provisionally. If the three-year Indian baccalaureate were truly a foreign equivalent 
degree to a U.S. baccalaureate, the vast majority of U.S. institutions would accept these degrees for 
graduate admission without provision. The cited surveys underline that there is not wide acceptance 
within the academic community of three-year degrees for admission into graduate schools. The 
Marquess evaluation provides no study or report that conclusively states that all Indian three-year 
degrees are equivalent to a U.S. bachelor's degree, or even that Indian three-year degrees are 
generally accepted for admission into U.S. graduate degree programs. 

The Marquess evaluation also cites the World Education News & Reviews article titled "Evaluating 
the Bologna Degree in the U.S." This article is also addressed above in the discussion of the CCI 
evaluation. 

The record also contains evaluations from World Education Services, Inc. and Foreign Consultants, 
Inc. pertaining to individuals other than the beneficiary. These evaluations are not relevant to this 
case and will not be considered here. 

USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony. 
See Matter of Caron International, 19 I&N Dec. 791, 795 (Commr. 1988). However, USCIS is 
ultimately responsible for making the final determination regarding an alien's eligibility for the 
benefit sought. Id. The submission of letters from experts supporting the petition is not presumptive 
evidence of eligibility; USCIS may evaluate the content of the letters as to whether they support the 
alien's eligibility. See id. at 795. USCIS may give less weight to an opinion that is not corroborated, 
in accord with other information or is in any way questionable. Id. at 795; see also Matter of SofJici, 
22 I&N Dec. 158, 165 (Commr. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 
190 (Regl. Commr. 1972)). 

As advised in the RFE issued by this office, the AAO has consulted AACRAO  EDGE.'^ According 
to its website, AACRAO is "a nonprofit, voluntary, professional association of more than 10,000 
higher education admissions and registration professionals who represent approximately 2,500 
institutions in more than 30 co~ntries."'~ Its mission "is to provide professional development, 
guidelines and voluntary standards to be used by higher education officials regarding the best 
practices in records management, admissions, enrollment management, administrative information 
technology and student services." According to its registration page, EDGE is "a web-based 
resource for the evaluation of foreign educational credentials." 

I3ln Confluence Intern., Inc. v. Holder, 2009 WL 825793 (D.Minn. March 27, 2009), the District 
Court in Minnesota determined that the AAO provided a rational explanation for its reliance on 
information provided by the AACRAO to support its decision. 



Authors for EDGE are not merely expressing their personal opinions. Rather, they must work with a 
publication consultant and a Council Liaison with AACRAO1s National Council on the Evaluation of 
Foreign Educational credentials.16   he AACRAO Council Liaison works with the author to give 
feedback and the publication is subject to final review by the entire Council. Id. at 11-12. 

EDGE'S credential advice states that a bachelor of science degree from India "represents attainment 
of a level of education comparable to two to three years of university study in the United states."I7 

We have also reviewed AACRAO's Project for International Education Research (PIER) 
publications: the P.I.E.R World Education Series India: A Special Report on the Higher Education 
System and Guide to the Academic Placement of Students in Educational Institutions in the United 
States (1997). We note that the 1997 publication incorporates the first degree and education degree 
placements set forth in the 1986 publication. The P.1E.R World Education Series India: A Special 
Report on the Higher Education System and Guide to the Academic Placement of Students in 
Educational Institutions in the United States at 43. As with EDGE, these publications represent 
conclusions vetted by a team of experts rather than the opinion of an individual. 

One of the PIER publications also reveals that a year-for-year analysis is an accurate way to evaluate 
Indian post-secondary education. A P.I.E.R. Workshop Report on South Asia at I80 explicitly states 
that "transfer credits should be considered on a year-by-year basis starting with post-Grade 12 year." 
The chart that follows states that 12 years of primary and secondary education followed by a three- 
year baccalaureate "may be considered for undergraduate admission with possible advanced 
standing up to three years (0-90 semester credits) to be determined through a course to course 
analysis." This information seriously undermines the evaluations submitted, both of which attempt 
to assign credits hours for the beneficiary's three-year baccalaureate that are close to or beyond the 
120 credits typically required for a U.S. baccalaureate. 

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless 
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 
19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of 
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered in 
support of the visa petition. Id. at 591. 
In summary, following a review of the beneficiary's credentials, the submitted credentials 
evaluations, and AACRAO1s EDGE and PIER, it is concluded that the petitioner has not established 
that the beneficiary has a United States baccalaureate degree or a foreign equivalent degree, and, 

1611 An Author's Guide to Creating AACRAO International Publications" 5-6 (First ed. 2005), at 
www.aacrao.org/publications/guide~to~creating~internationalublications.pdf. 

'7http://aacraoedge.aacrao.orgicredentials~dvice.php?count1d=99&credential=l28 (accessed 
July 28,2009). 



thus, does not qualify for preference visa classification under section 203(b)(3)(A)(ii) of the Act. 
The assertion by the CCI and Marquess evaluations that the beneficiary's degree is equivalent to a 
four-year U.S. bachelor's degree is rejected. 

The next issue is whether the beneficiary qualifies as a skilled worker pursuant to section 
203(b)(3)(A)(ii) of the Act. According to the labor certification, the offered position requires a 
bachelor's degree in computer science, math, science, engineering or related field and 24 months of 
experience in the job offered or on the alternate occupation of software programmer 
analyst/consultant. Accordingly, the offered position can be classified as a skilled worker. 8 C.F.R. 
204.5(1)(3)(ii)(B). The petitioner must establish that the beneficiary "meets the educational, training 
or experience, and any other requirements of the individual labor certification." Id. 

The labor certification submitted with the petition requires a bachelor's degree. Part H.4 and H.7 of 
the ETA Form 9089 state that the job offered requires a bachelor's degree in computer science, math, 
science, engineering or related field. Part H.8 does not permit an alternate combination of education 
and experience. Therefore, the labor certification does not provide that the minimum academic 
requirements of might be met through three years of college or some other formula other than that 
explicitly stated on the ETA Form 9089. Counsel did not provide any copies of the petitioner's 
recruitment efforts with its response to the W E  issued by this office, so it cannot be determined if 
the petitioner advised U.S. workers that the educational requirements for the job may be met through 
a quantitatively lesser degree or defined equivalency. 

Therefore, since the beneficiary does not possess a U.S. bachelor's degree or foreign equivalent 
degree, he does not meet the requirements of the job offered as set forth in the labor certification. 
Accordingly, the petition cannot be approved. See 8 C.F.R. 204.5(1)(3)(ii)(B). 

The AAO is aware of the recent decision in Grace Korean United Methodist Church v. Michael 
Chert08 437 F. Supp. 2d 1174 (D. Or. 2005), which finds that USCIS "does not have the authority 
or expertise to impose its strained definition of 'B.A. or equivalent' on that term as set forth in the 
labor certification." In contrast to the broad precedential authority of the case law of a United States 
circuit court, the AAO is not bound to follow the published decision of a United States district court 
in matters arising within the same district. See Matter of K-S-, 20 I&N Dec. 715 (BIA 1993). 
Although the reasoning underlying a district judge's decision will be given due consideration when it 
is properly before the AAO, the analysis does not have to be followed as a matter of law. Id. at 719. 
The court in Grace Korean makes no attempt to distinguish its holding from the Circuit Court 
decisions cited above. Instead, as legal support for its determination, the court cited to a case 
holding that the United States Postal Service has no expertise or special competence in immigration 
matters. Grace Korean United Methodist Church, 437 F. Supp. 2d at 1179 (citing Tovar v. US. 
Postal Sewice, 3 F.3d 1271, 1276 (9th Cir. 1993)). On its face, Tovar is easily distinguishable from 
the present matter since USCIS, through the authority delegated by the Secretary of Homeland 
Security, is charged by statute with the enforcement of the United States immigration laws and not 
with the delivery of mail. See section 103(a) of the Act, 8 U.S.C. § 1103(a). 





In short, USCIS will not accept a degree equivalency or an unrelated degree when a labor 
certification plainly and expressly requires a candidate with a specific degree. In evaluating the 
beneficiary's qualifications, USCIS must look to the job offer portion of the labor certification to 
determine the required qualifications for the position. USCIS may not ignore a term of the labor 
certification, nor may it impose additional requirements. See Matter of Silver Dragon Chinese 
Restaurant, 19 I&N Dec. 401, 406 (Comm. 1986). See also, Madany, 696 F.2d at 1008; K.R.K. 
Iwine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coomey, 661 
F.2d 1 (1st Cir. 1981). 

Beyond the decision of the director, the petitioner has also not established that it has the ability to 
pay the proffered wage as of the priority date and continuing until the beneficiary obtains lawful 
permanent residence.'' The regulation 8 C.F.R. §204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the 
ability to pay the proffered wage. The petitioner must demonstrate this ability at the 
time the priority date is established and continuing until the beneficiary obtains 
lawful permanent residence. Evidence of this ability shall be either in the form of 
copies of annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the labor certification was accepted for processing by the DOL. See 8 
C.F.R. § 204.5(d). The petitioner must also demonstrate that, on the priority date, the beneficiary 
had the qualifications stated on the labor certification. Matter of Wing's Tea House, 16 I&N Dec. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing 
of a labor certification application establishes a priority date for the petition based on it, the 
petitioner must establish that the job offer was realistic as of the priority date and that the offer 
remained realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. 
The petitioner's ability to pay the proffered wage is an essential element in evaluating whether a job 
offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977); see also 8 
C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, USCIS requires the petitioner to 
demonstrate financial resources sufficient to pay the beneficiary's proffered wages, although the 
totality of the circumstances affecting the petitioning business will be considered if the evidence 
warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). 

1 8 ~ n  application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the director does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 
2001), affd. 345 F.3d 683 (9th Cir. 2003). 
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In determining the petitioner's ability to pay the proffered wage, USCIS will first examine whether 
the petitioner employed and paid the beneficiary during the required period. If the petitioner 
establishes by documentary evidence that it employed the beneficiary at a salary equal to or greater 
than the proffered wage, the evidence will be considered prima facie proof of the petitioner's ability 
to pay. If the petitioner has not paid the beneficiary wages that are at least equal to the proffered 
wage for the required period, the petitioner is obligated to establish that it could pay the difference 
between the wages actually paid to the beneficiary, if any, and the proffered wage. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during the required period, USCIS will next examine the net income and net 
current assets figures reflected on the petitioner's federal income tax return, without consideration of 
depreciation or other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 11 1 (lSt Cir. 
2009). Reliance on federal income tax returns as a basis for determining a petitioner's ability to pay 
the proffered wage is well established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. 
Supp. 1049, 1054 (S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 
1305 (9th Cir. 1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 
1989); K.C.P. Food Co. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 
647 (N.D. Ill. 1982), afd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross sales and 
wage expense is misplaced. Showing that the petitioner's gross sales exceeded the proffered wage is 
insufficient. Similarly, showing that the petitioner paid wages in excess of the proffered wage is 
insufficient. 

In addition to the preceding analysis, USCIS may consider the overall magnitude of the petitioner's 
business activities in its determination of the petitioner's ability to pay the proffered wage. See 
Matter of Sonegawa, 12 I&N Dec. 612. 

Although the petitioner's tax returns establish that it has sufficient net income and net current assets 
to pay the $28.00 per hour proffered wage to the beneficiary, it is noted that the petitioner has filed 
34 petitions on behalf of other beneficiaries.I9 Where a petitioner has filed multiple petitions for 
multiple beneficiaries which have been pending simultaneously, the petitioner must establish that its 
job offers to each beneficiary are realistic, and therefore, that it has the ability to pay the proffered 
wage to each beneficiary as of the priority date of each petition and continuing until each beneficiary 
obtains lawful permanent residence. See Matter of Great Wall, 16 I&N Dec. at 144. The record in 
the instant case contains no information about the priority dates and proffered wages for the 
beneficiaries of the other petitions, whether the beneficiaries have withdrawn from the petition 
process, or whether the petitioner has withdrawn its job offers to the beneficiaries. There is also no 
information in the record about whether the petitioner has employed the beneficiaries or the wages 
paid to the beneficiaries, if any. 

Thus, the petitioner has not established its ability to pay the proffered wage for the beneficiary and 
the proffered wages to the beneficiaries of the other petitions beginning on the priority date. 

I91t is noted that, on the petition, the petitioner claimed to employ 52 employees. 



When the AAO denies a petition on multiple alternative grounds, a plaintiff can succeed on a 
challenge only if it is shown that the AAO abused its discretion with respect to all of the AAO's 
enumerated grounds. See Spencer Enterprises, 229 F .  Supp. 2d at 1043. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. $ 136 1. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


