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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a horse f m .  It seeks to employ the beneficiary permanently in the United States 
as a horse groom. As required by statute, the petition is accompanied by an ETA Form 9089, 
Application for Permanent Employment Certification, approved by the U.S. Department of Labor 
(DOL). The director determined that the petitioner had not established that it had the continuing 
ability to pay the beneficiary the proffered wage from the priority date of the visa petition onwards 
as well as the ability to pay the wages of all its sponsored workers whose petitions were pending 
during the relevant period. Therefore, the director denied the petition. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's August 14, 2008 denial, at issue in this case is whether the petitioner 
has the ability to pay the proffered wage as of the priority date and continuing until the beneficiary 
obtains lawhl permanent residence and whether it also has the ability to pay the wages of its other 
sponsored workers whose petitions were pending during the relevant period. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted on appeal.' 

The regulation 8 C.F.R. $ 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the ETA Form 9089 was accepted for processing by any office within 
the employment system of the DOL. See 8 C.F.R. § 204.5(d). 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I- 
290B, which are incorporated into the regulations at 8 C.F.R. $ 103.2(a)(l). The record in this case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. 
See Matter of Soriano, 1 9 I&N Dec. 764 (BIA 1 988). 



Here, the DOL accepted the petitioner's ETA Form 9089 on February 7,2007.~ The proffered wage 
as stated on the labor certification application is $18,533.00 per year. The petitioner indicated 
through counsel that it had provided reliable evidence of the proffered wages of its other sponsored 
workers, whose petitions were pending during the relevant period, as requested in the director's 
April 23,2008 request for evidence (RFE). This is not correct. The petitioner did not submit copies 
of labor certification applications which reflect each of its other sponsored workers' proffered 
wages, as certified by the DOL. Instead, it provided only its own written statement of the proffered 
wage of each of its other sponsored workers. Going on record without supporting documentary 
evidence is not sufficient to meet the burden of proof in these proceedings. Matter of Sofici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972)). Unsupported assertions are not evidence. See Matter of Obaigbena, 19 I&N 
Dec. 533,534 (BIA 1988); Matter ofRamirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

The evidence in the record shows that the petitioner is structured as a sole proprietorship. On the 
petition, the petitioner stated that it was established in 2002 and that it currently employs 25 workers. 
The petitioner listed $1,292,117 in gross annual income and -$5 1,743 in net annual income (loss) on 
the petition. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
the ETA Form 9089 establishes a priority date for any immigrant petition later based on that form, the 
petitioner must establish that the job offer was realistic as of the priority date and that the offer remained 
realistic for each year thereafter, until the beneficiary obtains lawful permanent residence. The 
petitioner's ability to pay the proffered wage is an essential element in evaluating whether a job offer is 
realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977); see also 8 C.F.R. tj 
204.5(g)(2). In evaluating whether a job offer is realistic, USCIS requires the petitioner to demonstrate 
financial resources sufficient to pay the beneficiary's proffered wages, although the totality of the 
circumstances affecting the petitioning business will be considered if the evidence warrants such 
consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 

United States Citizenship and Immigration Services (USCIS) records indicate that the petitioner 
has also filed two other labor certification applications and immigrant visa petitions for two 
additional beneficiaries which USCIS has approved. The first of these petitions (A88 401 239) has a 
February 7, 2007 priority date. USCIS approved that petition on September 12, 2007. The 
beneficiary in that matter has not adjusted to lawful permanent resident status. The second additional 
petition (A88 680 134) also has a priority date of February 7,2007. USCIS approved this petition on 
July 3, 2008. The beneficiary in that case has not adjusted to lawful permanent resident status. 
Thus, during the relevant period (2007 onwards), the petitioner had two additional petitions pending. 
The petitioner must show an ability to pay the instant wage and the proffered wages for two 
additional sponsored workers from 2007 onwards. We note that the petitioner filed other petitions 
which were denied and not appealed to this office. We need not consider those petitions in this 
analysis. 
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or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. Here, the ETA Form 9089, signed by the beneficiary 
on July 10, 2007, indicates that the petitioner employed the beneficiary from May 1, 2003 through 
February 7, 2007. The 2007 Form W-2, Wage and Tax Statement, in the record reflects that the 
petitioner paid the beneficiary $15,114 in 2007, or $3,419 less than the proffered wage. The 
petitioner's January 1-March 3 1, 2008 Quarterly Return in the record indicates that the petitioner 
paid the beneficiary $5,200 during the first quarter of 2008, or $9,914 less than the proffered wage.3 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during the relevant period, USCIS will next examine the net income figure 
reflected on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 11 1 (1'' Cir. 2009). Reliance on federal 
income tax returns as a basis for determining a petitioner's ability to pay the proffered wage is well 
established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 
1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K. C.P. Food 
Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 
1982), affd, 703 F.2d 571 (7th Cir. 1983). 

The petitioner is a sole proprietorship, a business in which one person operates the business in his or 
her personal capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole 
proprietorship does not exist as an entity apart from the individual owner. See Matter of United 
Investment Group, 19 I&N Dec. 248, 250 (Comm. 1984). Therefore the sole proprietor's adjusted 
gross income, assets and personal liabilities are also considered as part of the petitioner's ability to 
pay. Sole proprietors report income and expenses from their businesses on their individual (IRS 
Form 1040, U.S. Individual Income Tax Return) federal tax return each year. The business-related 
income and expenses in this case are reported on Schedule F, Profit or Loss From Farming, and are 
carried forward to the first page of the tax return. Sole proprietors must show that they can cover 
their existing business expenses as well as pay the proffered wage out of their adjusted gross income 
or other available fbnds. In addition, sole proprietors must show that they can sustain themselves 

3 This quarterly report reflects that the petitioner paid its other sponsored workers $5,310 and 
$7,990, respectively, during January through March 2008.2007 Forms W-2 in the record reflect that 
the petitioner paid these same workers $21,088 and $3 1,480, respectively, in 2007. The petitioner 
did not submit independent, objective evidence of the proffered wages in those proceedings. Thus, 
this office is not able to determine what the balance of the proffered wage would have been in each 
of these two cases in 2007 and 2008, or whether the petitioner paid the fbll proffered wage to one or 
both or its other sponsored workers in 2007. According to the petitioner's unsupported assertions in 
the record both of these sponsored workers were paid over the proffered wages in their respective 
cases in 2007. However, the unsupported assertions of the petitioner and its agents are not evidence. 
See Matter of Obaigbena, 19 I&N Dec. 533,534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 
503, 506 (BIA 1980). See also Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972))(which states that 
going on record without supporting documentary evidence is not sufficient to meet the burden of 
proof in these proceedings.) 



and their dependents. Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff'd, 703 F.2d 571 (7th 
Cir. 1983). 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning 
entity structured as a sole proprietorship could support himself, his spouse and five dependents on a 
gross income of slightly more than $20,000 where the beneficiary's proposed salary was $6,000 or 
approximately thirty percent (30%) of the petitioner's gross income. 

Here, the record indicates that the sole proprietor has no dependents. The sole proprietor did not 
submit a sworn statement which lists her monthly household expenses, although the director 
requested this information in his  WE.^ The record before the director closed on May 20,2008 when 
the petitioner filed its response to the WE. The sole proprietor's 2008 tax return was not yet 
available at that time. Thus, the 2007 tax return is the most recent return in the record. The 
proprietor's tax return reflects the following inf~rmation:~ 

The proprietor's 2007 Form 1040, line 37, states adjusted gross income (loss) of -$310,351 

In 2007, the sole proprietor suffered a loss. Therefore, the petitioner had only a deficit to cover the 
balance of the instant proffered wage ($3,419); the balance of each of the wages of its two other 
sponsored workers (if a balance remained); and the sole proprietor's annual household expenses. 
Thus, the proprietor has not shown the ability to pay the instant wage and its other sponsored 
workers' wages using its net income in 2007. 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612 
(BIA 1967). The petitioner in Sonegawa had been in business for over 1 1 years and routinely earned 
a gross annual income of about $100,000 during the 1950s through the 1960s. During the year in 
which the petition was filed in that case, the petitioner changed business locations and paid rent on 
both the old and new locations for five months. There were large moving costs and also a period of 
time when the petitioner was unable to do regular business. The Regional Commissioner determined 
that the petitioner's prospects for a resumption of successful business operations were well 
established. The petitioner was a fashion designer whose work had been featured in Time and Look 
magazines. Her clients included Miss Universe, movie actresses, and society matrons. The 
petitioner's clients had been included in the lists of the best-dressed California women. The 
petitioner lectured on fashion design at design and fashion shows throughout the United States and at 
colleges and universities in California. The Regional Commissioner's determination in Sonegawa 

4 On appeal, the petitioner indicated through counsel that the sole proprietor's list of monthly 
expenses was not needed as the sole proprietor's assets established an ability to pay the wage. This 
is not correct. USCIS needs information regarding the sole proprietor's monthly household expenses 
before it can determine whether the proprietor has sufficient funds to pay the wage, after her living 
expenses are deducted. 

The sole proprietor's 2006 Form 1040 is also in the record. This covers the period just before the 
priority date. As such, it will not be analyzed here. It will be considered later in this analysis when 
considering the totality of the petitioner's financial circumstances. 



Page 6 

was based in part on the petitioner's sound business reputation and outstanding reputation as a 
couturiere. As in Sonegawa, USCIS may, at its discretion, consider evidence relevant to the 
petitioner's financial ability that falls outside of a sole proprietor's adjusted gross income, savings or 
various liquefiable assets. USCIS may consider such factors as the number of years the petitioner 
has been doing business, the established historical growth of the petitioner's business, the overall 
number of employees, the occurrence of any uncharacteristic business expenditures or losses, the 
petitioner's reputation within its industry, whether the beneficiary is replacing a former employee or 
an outsourced service, or any other evidence that USCIS deems relevant to the petitioner's ability to 
pay the proffered wage. 

Here, the record indicates that the petitioner was established in 2002 and that it has 25 employees. 
The petitioner did not establish that it experienced unusual growth since incorporating. While its 
gross income increased as follows: $1,292,117 in 2006 and $1,369,568 in 2007, this growth is not 
sufficient, contrary to counsel's assertions, to overcome the evidence on the 2007 tax return which 
indicates that the petitioner could not show an ability to pay in 2007, as the sole proprietor had only 
a deficit to cover: her annual expenses; the balance of the instant wage; and the balance of the wages 
of its two other sponsored workers. The petitioner's CPA did indicate in her letter, which is not 
dated and which was submitted in response to the WE,  that the petitioner is well respected in the 
horse training industry and has been successful in developing her clientele. However, the petitioner 
submitted no independent evidence to support these assertions regarding its reputation within its 
industry. Going on record without supporting documentary evidence is not sufficient to meet the 
burden of proof in these proceedings. Matter of Sofflci, 22 I&N Dec. 158, 165 (Comm. 1998) (citing 
Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). Unsupported 
assertions of the petitioner and its agents are not evidence. See Matter of Obaigbena, 19 I&N Dec. 533, 
534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Further, the 
petitioner has not established: the occurrence of any uncharacteristic business expenditures or losses; 
or whether the beneficiary will be replacing a former employee or an outsourced service. Thus, 
assessing the totality of the circumstances in this individual case, it is concluded that the petitioner 
has not established that it had the continuing ability to pay the proffered wage. 

The sole proprietor, her Certified Public Accountant (CPA), and counsel have indicated that the net 
operating loss carryover on line 21 of the Form 1040 in 2006 (-$352,487) and in 2007 (-$243,654) is 
a reflection of the petitioner's 2002 start-up costs and should be added back to Adjusted Gross 
Income. The sole proprietor indicated through counsel that these amounts should not be subtracted 
from funds available to pay the instant wage and the petitioner's other sponsored workers' wages. 
This is incorrect. These start-up costs represent an actual expense to the proprietor for which she 
must account on her tax returns. The sole proprietor's records reflect that she accounts for this 
expense by deducting a certain percentage of these costs each year at line 21 of the Form 1040. The 
AAO would also point out that during the priority date year, 2007, even if the net operating loss 
carryover, -$243,654, were added in such that it did not impact the sole proprietor's adjusted gross 
income, the proprietor still would have suffered a loss of -$66,697 during the only year from the 
priority date forward for which the petitioner has provided its financial information. 

In his letter dated May 16, 2008, submitted in response to the WE, counsel indicated that the sole 
proprietor's estimated total interest in horses was valued at $891,575. Counsel also stated that the 
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certificates of foal registration and insurance certificates in the record show that the proprietor owns the - 

horses named on those documents. For example, according to counsel, the XL Specialty Insurance, 
Company, insurance statements show the proprietor as the "named insured" with 100% interest in each 
named horse on that document with a total insured value of $235,000. Counsel also asserted that the 

The sole proprietor's CPA indicated in her letter, which is not dated, submitted in reply to the WE, that - - 
the sole proprietor is able to sell horses and make very large gains during years when m ket c nditions 
are favorable to such sales. Finally, counsel indicated that this office should rely on the m 
d a t e d  July 10, 2008 compiled by a document 
submitted on appeal. Counsel indicated that this appraisal establishes that the sole proprietor owns 21 
horses and that she has an appraised value in these horses of $743,582.50 and that this amount 
represents funds that have beenavailable to pay the instant wage and the petitioner's other sponsored 
workers' wages from the priority date onwards, and that these funds have also been available to pay the 
sole proprietor's household expenses throughout the relevant period. This office notes that - 
prefaced h i s  dated July 10,2008 with the following statements: 

h a n k  you for the opportunity to appraise your portfolio of equine 
assets. We did not obtain any veterinary work on these animals and our 
appraisal values are based upon current market comparable and any other 
market trends that we deem relevant. 

The record makes clear that appraisal of the sole proprietor's assets in horses is not 
audited. None of the other documents in the record that make reference to the value of the 
proprietor's horses are audited. This office also notes that there is no indication that any of these 
documents take into account: any liens that the proprietor may have taken against these horses or any 
balance owing on these assets; what amounts should be deducted from the horses' value to allow for 
the cost of their upkeep; etc. The AAO cannot rely on unaudited financial statements. The regulation 
at 8 C.F.R. 5 204.5(g)(2) makes clear that where a petitioner relies on financial statements to 
demonstrate its ability to pay the proffered wage, those financial statements must be audited. 
Unaudited financial statements are the representations of management. The unsupported 
representations of management are not evidence and are not sufficient to demonstrate the ability to 
pay the proffered wage and the petitioner's other sponsored workers' wages. See Matter of 
Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 
(BIA 1980). 

In these proceedings, counsel also stated that the bank statements in. the record for the petitioner, 
Gayle Woods Training LLC, reflect that the minimum balance in this account for January, February 
and March 2008 was $37,277.77 during that period. This is not correct. The statements show that 
on February 8, 2008, the balance in the petitioner's bank account was $21,652.46. Moreover, 
counsel suggested that these bank statements help demonstrate that the petitioner had the ability to 
pay the wage from the priority date onwards and the ability to pay its other sponsored workers' 
wages during the period. This is incorrect. The record provides no information to verify that, from 
the priority date onwards, this account maintained an average monthly balance sufficient to cover the 
instant wage or any portion of that wage remaining after the petitioner paid the beneficiary; to cover 
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the wages of the proprietor's other sponsored workers; and to cover the personal, household 
expenses of the proprietor during the relevant period of analysis. 

Further, any suggestion made in these proceedings that the sole proprietor's equity in real estate, as 
documented by the record, may be seen as funds available to pay the wage is incorrect. Only in rare 
circumstances may USCIS consider real estate holdings or equity in real estate as a liquefiable asset 
that might be used to pay the proffered wage. Any assertions to the contrary are misplaced 

The petitioner has failed to show an ability to pay the proffered wage from the priority date onwards. 
The appeal must be dismissed on this basis. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C. 5 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


