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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a real estate consulting business. It seeks to employ the beneficiary permanently in 
the United States as a real estate appraiser trainee. As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the 
United States Department of Labor (the DOL). The director determined that the petitioner had not 
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on 
the priority date of the visa petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's denial, an issue in this case is whether or not the petitioner has the 
ability to pay the proffered wage as of the priority date and continuing until the beneficiary obtains 
lawful permanent residence. 

Beyond the decision of the director, additional issues are whether or not the petitioner demonstrated 
that the beneficiary satisfied the minimum level of education stated on the labor certification, and, 
whether or not the petitioner has demonstrated that the beneficiary is qualified to perform the duties 
of the proffered position. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
6 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act, 8 
U. S.C. 5 1 153(b)(3)(A)(ii), provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and are members of the professions. 

The regulation at 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 was accepted for processing by any office within 



the employment system of the DOL. See 8 C.F.R. 8 204.5(d). The petitioner must also demonstrate 
that, on the priority date, the beneficiary had the qualifications stated on its Form ETA 750, as certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 
(Act. Reg. Comm. 1977). 

Here, the Form ETA 750 was accepted on May 5, 2004. The proffered wage as stated on the Form 
ETA 750 is $19.60 per hour ($40,768.00 per year). 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal fiom or review of the initial decision, the agency has all the powers which it would have 
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka 
v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. ' 
The petitioner submitted its 2005 Form 1 120s federal tax return with the petition. 

On December 14, 2007, the director issued a Request for Evidence (RFE) asking, inter alia, the 
petitioner to submit its 2004 and 2006 federal tax returns. In response, the petitioner submitted its 
2004 and 2006 Form 1120s federal tax returns. 

The evidence in the record of proceeding shows that the petitioner is structured as an S corporation. 
On the petition, the petitioner claimed to have been established in 1996 and to currently employ six 
workers. According to the tax returns in the record, the petitioner's fiscal year is based on a calendar 
year. On the Form ETA 750B, signed by the beneficiary on April 1, 2004, the beneficiary did not 
claim to have worked for the petitioner. According to the petition, the beneficiary is not in the 
United States. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
a Form ETA 750 labor certification application establishes a priority date for any immigrant petition 
later based on the Form ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, United 
States Citizenship and Immigration Services (USCIS) requires the petitioner to demonstrate financial 
resources sufficient to pay the beneficiary's proffered wages, although the totality of the circumstances 

' The submission of additional evidence on appeal is allowed by the instructions to the Form I- 
290B, which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(l). The record in the 
instant case provides no reason to preclude consideration of any of the documents newly submitted 
on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 



affecting the petitioning business will be considered if the evidence warrants such consideration. See 
Matter of Sonegawa, 1 2 I&N Dec. 61 2 (Reg. Cornm. 1 967). 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage during any relevant timefi-ame 
including the period fi-om the priority date in 2004 or subsequently. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 11 1 (1" Cir. 2009). Reliance on federal 
income tax returns as a basis for determining a petitioner's ability to pay the proffered wage is well 
established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 
1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K. C.P. Food 
Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 
1982), afd, 703 F.2d 571 (7th Cir. 1983). Reliance on the petitioner's gross receipts and wage 
expense is misplaced. Showing that the petitioner's gross receipts exceeded the proffered wage is 
insufficient. Similarly, showing that the petitioner paid wages in excess of the proffered wage is 
insufficient. 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that USCIS should have considered income before 
expenses were paid rather than net income. 

With respect to depreciation, the court in River Street Donuts noted: 

The AAO recognized that a depreciation deduction is a systematic allocation of 
the cost of a tangible long-term asset and does not represent a specific cash 
expenditure during the year claimed. Furthermore, the AAO indicated that the 
allocation of the depreciation of a long-term asset could be spread out over the 
years or concentrated into a few depending on the petitioner's choice of 
accounting and depreciation methods. Nonetheless, the AAO explained that 
depreciation represents an actual cost of doing business, which could represent 
either the diminution in value of buildings and equipment or the accumulation of 
fbnds necessary to replace perishable equipment and buildings. Accordingly, the 
AAO stressed that even though amounts deducted for depreciation do not 
represent current use of cash, neither does it represent amounts available to pay 
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wages. 

We find that the AAO has a rational explanation for its policy of not adding 
depreciation back to net income. Namely, that the amount spent on a long term 
tangible asset is a "real" expense. 

River Street Donuts at 11 6. "[USCIS] and judicial precedent support the use of tax returns and the 
net income figures in determining petitioner's ability to pay. Plaintiffs' argument that these figures 
should be revised by the court by adding back depreciation is without support." Chi-Feng Chang at 
537 (emphasis added). 

The record before the director closed on January 23, 2008, with the receipt by the director of the 
petitioner's submissions in response to the director's RFE. As of that date, the petitioner's 2007 
federal income tax return was not yet due. Therefore, the petitioner's income tax return for 2006 
was the most recent return available. The petitioner's tax returns demonstrate its net income in the 
table below. 

In 2004, the Form 1 120s stated net income2 of $55,219.00. 
In 2005, the Form 1 120s stated net income of $19,599.00. 
In 2006, the Form 1120s stated a net income loss of <$47,896.00>.~ 

Therefore, for 2005 and 2006, the petitioner did not have sufficient net income to pay the proffered 
wage. 

As an alternate means of determining the petitioner's ability to pay the proffered wage, USCIS may 
review the petitioner's net current assets. Net current assets are the difference between the 
petitioner's current assets and current liabilitie~.~ A corporation's year-end current assets are shown 

2 Where an S corporation's income is exclusively fiom a trade or business, USCIS considers net 
income to be the figure for ordinary income, shown on line 21 of page one of the petitioner's IRS 
Form 1120s. However, where an S corporation has income, credits, deductions or other adjustments 
fiom sources other than a trade or business, they are reported on Schedule K. If the Schedule K has 
relevant entries for additional income, credits, deductions or other adjustments, net income is found 
on line 17e (2004-2005), and line 18 (2006) of Schedule K. See Instructions for Form 1 120S, 2006, 
at http://www.irs.gov/pub/irs-pdflil120s.pdf (accessed February 1, 201 0) (indicating that Schedule 
K is a summary schedule of all shareholder's shares of the corporation's income, deductions, credits, 
etc.). Because the petitioner had additional income, deductions, other adjustments shown on its 
Schedule K for 2004 and 2006, the petitioner's net income is found on Schedule K of its tax returns. 

The symbols <a number> indicate a negative number, or in the context of a tax return or other 
financial statement, a loss. 

4 According to Barron 's Dictionary of Accounting Terms 1 17 (3"' ed. 2000), "current assets" consist 
of items having (in most cases) a life of one year or less, such as cash, marketable securities, 
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on Schedule L, lines 1 through 6. Its year-end current liabilities are shown on lines 16 through 18. 
If the total of a corporation's end-of-year net current assets and the wages paid to the beneficiary (if 
any) are equal to or greater than the proffered wage, the petitioner is expected to be able to pay the 
proffered wage using those net current assets. The petitioner's tax returns demonstrate its end-of- 
year net current assets as shown in the table below. 

In 2004, the Form 11 20s stated net current assets of <$23,560.00>. 
In 2005, the form 1 120s stated net current assets of <$19,918.00>. 
In 2006, the Form 1 120s stated net current assets of <$17,042.00>. 

For the years 2004, 2005, and 2006, the petitioner did not have sufficient net current assets to pay 
the proffered wage. 

Therefore, from the date the Form ETA 750 was accepted for processing by the DOL, the petitioner 
had not established that it had the continuing ability to pay the beneficiary the proffered wage as of 
the priority date through an examination of its net income or net current assets. 

The petitioner asserts that the documents submitted on appeal demonstrate its ability to continue to 
operate its business and also its necessity to employ additional employees. The documents submitted 
are a letter from the petitioner dated April 23, 2008, and "articles and research reports about positive 
trends in industrial, medical office, apartments, hospitality, and senior housing real estate markets at 
present time." 

In the April 23,2008 letter, the petitioner's sole shareholder stated that he could pay the proffered wage 
by "waiving" a portion of his salary of $86,000.00. The offer is qualified by the sole shareholder in that 
it does not include "distribution for officer [compensation] and [the] officer's wife's salary." Other than 
the letter, there is no correlative evidence of this offer or when this payment of additional compensation 
to the beneficiary would occur. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Sofici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 
(Reg. Comm. 1972)). 

From the record, it appears that the sole shareholder is making in 2008 this as a prospective offer. A 
petitioner must establish the elements for the approval of the petition at the time of filing. A petition 
may not be approved if the beneficiary was not qualified at the priority date, but expects to become 
eligible at a subsequent time. Matter of Katigbak, 14 I&N Dec. 45, 49 (Cornrn. 1971). Therefore, 
the petitioner's sole shareholderlofficer statement to "waive" in the hture a portion of his salary is 
insufficient evidence, in and of itsel< of the petitioner's ability to pay the proffered wage. 

inventory and prepaid expenses. "Current liabilities" are obligations payable (in most cases) within 
one year, such accounts payable, short-term notes payable, and accrued expenses (such as taxes and 
salaries). Id. at 1 1 8. 



The petitioner contends that with the employment of the beneficiary, the sole shareholderlo fficer' s 
job duties will be lessened, and the petitioner will be able to retain its client base and "satisfy' its 
clients' needs. By implication, the petitioner is asserting that the loss of the beneficiary as a real 
estate appraiser trainee would cause a hardship to his business. The unsubstantiated assertions of the 
petitioner do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533,534 (BIA 1988); Matter 
of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). No detail or documentation has been 
provided to explain how the beneficiary's employment as a real estate appraiser trainee will 
significantly increase petitioner's profits. Proof of ability to pay begins on the priority date, that is 
May 5,2004, when petitioner's Form ETA 750 was accepted for processing by the DOL. 

The petitioner's assertions on appeal cannot be concluded to outweigh the evidence presented in the 
tax returns as submitted by the petitioner that demonstrates that the petitioner could not pay the 
proffered wage fiom the day the Form ETA 750 was accepted for processing by the DOL. 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612. 
The petitioning entity in Sonegawa had been in business for over 11 years and routinely earned a 
gross annual income of about $100,000. During the year in which the petition was filed in that case, 
the petitioner changed business locations and paid rent on both the old and new locations for five 
months. There were large moving costs and also a period of time when the petitioner was unable to 
do regular business. The Regional Commissioner determined that the petitioner's prospects for a 
resumption of successfbl business operations were well established. The petitioner was a fashion 
designer whose work had been featured in Time and Look magazines. Her clients included Miss 
Universe, movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed California women. The petitioner lectured on fashion design at design and 
fashion shows throughout the United States and at colleges and universities in California. The 
Regional Commissioner's determination in Sonegawa was based in part on the petitioner's sound 
business reputation and outstanding reputation as a couturiere. As in Sonegawa, USCIS may, at its 
discretion, consider evidence relevant to the petitioner's financial ability that falls outside of a 
petitioner's net income and net current assets. USCIS may consider such factors as the number of 
years the petitioner has been doing business, the established historical growth of the petitioner's 
business, the overall number of employees, the occurrence of any uncharacteristic business 
expenditures or losses, the petitioner's reputation within its industry, whether the beneficiary is 
replacing a former employee or an outsourced service, or any other evidence that USCIS deems 
relevant to the petitioner's ability to pay the proffered wage. 

The petitioner stated in his letter dated April 23, 2008, its business has not suffered from a slow 
down in the real estate market as stated in the director's decision. According to the petitioner: 

The reason being is that [the petitioner] does not perform any sales or financing of 
real estate and is not a commission based business. We perform commercial property 
valuations, large-scale portfolio analysis, price allocation for mergers and 
acquisitions, court litigations, and other real estate consulting services on a worldwide 
basis. 
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However, the petitioner 2004, 2005, and 2006 federal tax returns stated gross receipts of 
$744,574.00, $741,434.00, and $640,825.00, respectively, that indicates the petitioner is in a 
business downturn in those years. As already stated, the sole shareholder has excluded officers' 
compensation to pay the proffered wage. According to statements in the letter mentioned, the 
petitioner states that it has a "nationally known client network," and its business remains 
"continuous," despite a real estate market slowdown. However, with declining gross receipts, the 
petitioner has experienced nominal net income in 2004, 2005, and 2006, averaging $8,974.00 for the 
three year period. Although, the petitioner states on appeal that its business' services are in demand, 
it has not explained why in 2005 and 2006, it could not pay the proffered wage. 

Thus, assessing the totality of the circumstances in this individual case, it is concluded that the 
petitioner has not established that it had the continuing ability to pay the proffered wage. 

As already stated, beyond the decision of the director, an additional issue is whether or not the 
petitioner demonstrated that the beneficiary satisfied the minimum level of education stated on the 
labor ~ertification.~ 

To be eligible for approval, a beneficiary must have all the education, training, and experience specified 
on the labor certification as of the petition's priority date. See Matter of Wing's Tea House, 16 I&N 
158. Here, the Form ETA 750 was accepted for processing on May 5, 2004.~ The Immigrant 
Petition for Alien Worker (Form I- 140) was filed on January 1 1, 2007. 

The Form ETA 750 states that the position requires a four-year Bachelor Degree in engineering or 
finance and two years experience in the related occupation of engineering or finance. 

The job qualifications for the certified position of real estate appraiser trainee are found on the Form 
ETA 750 Part A, Item 13, and describe the job duties to be performed as follows: 

Responsibilities will include fiequent international and nation [sic] traveling with a 
supervising appraiser, subject property inspections, inspections of comparable sale and 
rental properties, verification of sale and rental information, market research, 
verification of subject property information with local government officials, interviews 
with market participants, analysis of market data, preparation of self-contained 
narrative appraisal report prepared in conformity with USPAP (Uniform Standards of 
Professional Appraisal Practice). A trainee real estate appraiser will perform all the 

5 The petitioner did not specify on the Form ETA 750 that the minimum academic requirements of 
four years of college and a Bachelor's degree might be met through a combination of lesser degrees 
and/or a quantifiable amount of work experience. 

If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued 
by the Department of State to determine when a beneficiary can apply for adjustment of status or for 
an immigrant visa abroad. Thus, the importance of reviewing the bonafides of a job opportunity as 
of the priority date is clear. 



above described duties under the supervision of an experienced real estate appraiser 
supervisor. 

Regarding the minimum level of education and experience required for the proffered position in this 
matter, Part A of the labor certification reflects the following requirements: 

Block 14: 

Education (number of years) 

Grade school 8 
High school 3 
College 4 
College Degree Required Bach. Degree 
Major Field of Study Engineering or Finance 

Experience: 

Job Offered 0 Yrs. 0 Mos. 
(or) 

Related Occupation Engineering or Finance 
2 Yrs. 0 Mos. experience 

Block 15: 
Other Special Requirements Bachelor degree in engineering and/or 
finance, computer knowledge (MS Office), ability to read and 
understand bldg. plans (blue prints), photography knowledge, 
knowledge of financial calculator HP12-C or equivalent, good 
communication skills (multiple language is a plus). No experience in 
real estate appraisal is required. Training is available. 

As set forth above, the proffered position requires a four-year Bachelor Degree in engineering or 
finance, two years experience in the related occupation of engineering or finance, and the fulfillment 
of the "special requirements" enumerated above. 

Part A of the Form ETA 750 indicates that the DOL assigned the occupational code of 13-2021 with 
accompanying job title, "Appraisers and Assessors of Real Estate," to the proffered position. The 
DOL's occupational codes are assigned based on normalized occupational standards. According to 
the DOL's public online database a t  http://online.onetcentet-.orS/c~osswalk/ (accessed ~eb rua r i  1, 
2010) under "Assessors" (13-2021.01) and "Appraisers, Real Estate" (13-2021.02), the DOL's dual 
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updated correlative occupations provides descriptions of the positions and requirements for the 
positions most analogous to the petitioner's proffered position.7 

The position of "Assessors" falls within Job Zone Three stating "Medium Preparation Needed" for 
the occupation type closest to the proffered position. 

The DOL assigns a standard vocational preparation (SVP) range of 6.0 to < 7.0 to the occupation, 
which means that "Most occupations in this zone require training in vocational schools, related on- 
the-job experience, or an associate's degree." Additionally, the DOL states the following concerning 
the training and overall experience required for this occupation: 

Previous work-related skill, knowledge, or experience is required for these 
occupations. For example, an electrician must have completed three or four years of 
apprenticeship or several years of vocational training, and often must have passed a 
licensing exam, in order to perform the job. 

Employees in these occupations usually need one or two years of training involving 
both on-the-job experience and informal training with experienced workers. A 
recognized apprenticeship program may be associated with these occupations. 

See id. 

However, the position of "Appraisers, Real Estate" falls within Job Zone Four stating "Considerable 
Preparation Needed" for the occupation type closest to the proffered position. 

The DOL assigns a standard vocational preparation (SVP) range of 7.0 to < 8.0 to the occupation, 
which means that "most of these occupations require a four-year bachelor's degree, but some do 
not." Additionally, the DOL states the following concerning the training and overall experience 
required for this occupations: 

A considerable amount of work-related skill, knowledge, or experience is needed for 
these occupations. For example, an accountant must complete four years of college 
and work for several years in accounting to be considered qualified. 

Employees in these occupations usually need several years of work-related 
experience, on-the-job training, andlor vocational training. 

See id, 

From a plain reading of the labor certification, the occupation most similar to the offered job is the 
position of "Appraisers, Real Estate" described in the O*Net database. Following the O*Net 

7 In this instance, the DOL referenced two occupations for the job title "Appraisers and Assessors of 
Real Estate." 
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requirements and the labor certification, the offered position of real estate appraiser trainee requires 
four years of college culminating in a Bachelor's degree of engineering or finance which is the 
minimum required by the regulatory guidance for professional positions found at 8 C.F.R. 5 
204.5(1)(3)(ii)(C). Thus, combined with the DOL's classification and assignment of educational and 
experiential requirements for the occupation, the certified position must be considered as a 
professional occupation. However, the position will also be considered under the skilled worker 
category. 

As noted previously, section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. 5 1 153(b)(3)(A)(ii), provides for 
the granting of preference classification to qualified immigrants who hold baccalaureate degrees and 
are members of the professions. The regulation at 8 C.F.R. 5 204.5(1)(3)(ii)(C) states the following: 

If the petition is for a professional, the petition must be accompanied by evidence that 
the alien holds a United States baccalaureate degree or a foreign equivalent degree and 
by evidence that the alien is a member of the professions. Evidence of a baccalaureate 
degree shall be in the form of an official college or university record showing the date 
the baccalaureate degree was awarded and the area of concentration of study. To show 
that the alien is a member of the professions, the petitioner must submit evidence that 
the minimum of a baccalaureate degree is required for entry into the occupation. 

Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. 5 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. The regulation at 8 C.F.R. 5 204.5(1)(3)(ii)(B) provides: 

If the petition is for a skilled worker, the petition must be accompanied by evidence that 
the alien meets the educational, training or experience, and any other requirements of the 
individual labor certification, meets the requirements for Schedule A designation, or 
meets the requirements for the Labor Market Information Pilot Program occupation 
designation. The minimum requirements for this classification are at least two years of 
training or experience. 

The above professional regulation uses a singular description of foreign equivalent degree. Thus, the 
plain meaning of the regulatory language concerning the professional classification sets forth the 
requirement that a beneficiary must produce one degree that is determined to be the foreign equivalent 
of a U.S. baccalaureate degree in order to be qualified as a professional for thud preference visa 
category purposes. 

In support of the petition, the petitioner submitted the beneficiary's diploma from the Kishinev 
Polytechnic Institute. The diploma stated he graduated the institution in 1991 majoring in the 
specialty of construction and manufacturing of electronic-calculative devices. Also submitted was 
the beneficiary's "Technical Institute of Moldova Academic Certification" listing the beneficiary's 
courses and practical training as well as a supplement to the diploma. 
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Additionally, the petitioner submitted three letters all dated December 20, 2007, and an 
advertisement/statement &om the petitioner soliciting the position of "real estate appraiser trainee 
needed." 

At the outset, it is noted that section 212(a)(5)(A)(i) of the Act and the scope of the regulation at 
20 C.F.R. 5 656.1(a) describe the role of the DOL in the labor certification process as follows: 

In general.-Any alien who seeks to enter the United States for the purpose of performing 
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined 
and certified to the Secretary of State and the Attorney General that- 

(I) there are not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such skilled or unskilled labor, and 

(11) the employment of such alien will not adversely affect the wages and 
working conditions ofworkers in the United States similarly employed. 

It is left to USCIS to determine whether the proffered position and alien qualifL for a specific immigrant 
classification or even the job offered. This fact has not gone unnoticed by Federal Circuit Courts: 

There is no doubt that the authority to make preference classification decisions rests 
with INS. The language of section 204 cannot be read otherwise. See Castaneda- 
Gonzalez v. INS, 564 F.2d 41 7,429 (D.C. Cir. 1977). In turn, DOL has the authority 
to make the two determinations listed in section 212(a)(14).~ Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)(14) 
determinations are not subject to review by INS absent fiaud or willful 
misrepresentation, but all matters relating to preference classification eligibility not 
expressly delegated to DOL remain within INS' authority. 

Given the language of the Act, the totality of the legislative history, and the agencies' 
own interpretations of their duties under the Act, we must conclude that Congress did 
not intend DOL to have primary authority to make any determinations other than the 
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for 
the purpose of "matching" them with those of corresponding United States workers so 
that it will then be "in a position to meet the requirement of the law," namely the 
section 21 2(a)(14) determinations. 

8 Based on revisions to the Act, the current citation is section 212(a)(5)(A) as set forth above. 



Madany v. Smith, 696 F.2d 1008, 1012-101 3 (D.C. Cir. 1 983).9 

In 1991, when the final rule for 8 C.F.R. 5 204.5 was published in the Federal Register, the 
Immigration and Naturalization Service (now USCIS or the Service), responded to criticism that the 
regulation required an alien to have a bachelor's degree as a minimum and that the regulation did not 
allow for the substitution of experience for education. After reviewing section 121 of the 
Immigration Act of 1990, Pub. L. 101-649 (1990), and the Joint Explanatory Statement of the 
Committee of Conference, the Service specifically noted that both the Act and the legislative history 
indicate that an alien must have at least a bachelor's degree: "[Bloth the Act and its legislative 
history make clear that, in order to qualify as a professional under the third classification or to have 
experience equating to an advanced degree under the second, an alien must have at least a bachelor's 
degree." 56 Fed. Reg. 60897,60900 (November 29,199l)(emphasis added). 

There is no provision in the statute or the regulations that would allow a beneficiary to qualifL under 
section 203(b)(3)(A)(ii) of the Act with anything less than a full baccalaureate degree. In order to 
have experience and education equating to a bachelor's degree under section 203(b)(3)(A)(ii) of the 
Act, the beneficiary must have a single degree that is the "foreign equivalent degree" to a United 
States baccalaureate degree. 

The petitioner did not submit a credentials evaluation of the beneficiary's education attainments. 
There is no information in the record that the Kishinev Polytechnic Institute is an institution of 
tertiary education, or that the beneficiary's education attainment is equivalent to a foreign equivalent 
degree to a U.S. bachelor's degree in engineering or finance. Once again, going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of Soffici, 22 I&N Dec. at 165 (citing Matter of Treasure Crajl of 
California, 14 I&N Dec. 190). 

The Ninth Circuit, citing K.R.K. Irvine, Inc., 699 F.2d at 1006, has stated: 

The Department of Labor ("DOL") must certify that insufficient domestic workers 
are available to perform the job and that the alien's performance of the job will not 
adversely affect the wages and working conditions of similarly employed domestic 
workers. Id. 5 212(a)(14), 8 U.S.C. 5 1182(a)(14). The INS then makes its own 
determination of the alien's entitlement to sixth preference status. Id. 5 204(b), 
8 U.S.C. 5 1 154(b). See generally K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 
1008 9th Cir. 1983). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984). 



There is insufficient proof that the beneficiary has a United States baccalaureate degree or a foreign 
equivalent degree, and, thus, does not qualifL for preference visa classification under either section 
203(b)(3)(A)(i) or (ii) of the Act because the record does not establish that the beneficiary meets the 
minimum education requirement listed in the Form ETA 750. The record does not establish that the 
beneficiary more likely than not has earned a U.S. bachelor's degree or a foreign equivalent degree. 

Also beyond the decision of the director, an additional issue is whether or not the petitioner has 
demonstrated that the beneficiary is qualified to perform the duties of the proffered position. 

The beneficiary set forth his credentials on the labor certification and signed his name under a 
declaration that the contents of the form are true and correct under the penalty of perjury. On the 
section of the labor certification eliciting information of the beneficiary's work experience, he 
represented that he has experience in six employment positions. According to the Form ETA 750, Part 
B, the beneficiary stated that he worked for the Southeast Power Company, Tiraspol, Moldova, in its 
power distribution plant, as an "engineer general electric" fiom March 1994 to "present," i.e. April 
1, 2004. The beneficiary stated that his duties were "Management of power distribution equipment 
in the region, design and preparation of digital plans. 40 of power network, computerized 
preparation of maintenance reports, management of off and on-site maintenance team, 
communication with field inspectors." 

The regulation at 8 C.F.R. 8 204.5(1)(3) provides: 

(ii) Other documentation- 

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters fiom trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designation, or meets the requirements 
for the Labor Market Information Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training or 
experience. 

As already stated, the Director issued a request for evidence to the petitioner. The director instructed 
the petitioner to submit evidence of the beneficiary's work experience in the form of letter(s) fiom 
current or former employer(s) giving the name, address, and title of the employer and a description 
of the experience of the beneficiary including specific dates of the employment and specific duties. 
Additionally, the director instructed the petitioner to submit evidence that the beneficiary "fblfilled" 
the special requirements listed in Form ETA 750, Part A, Item 15. 



In response, the petitioner submitted a statement fiom the Pridnestrov Moldova Republic, Tiraspol 
City, Industrial Department, Southeast Power Company dated December 26, 2007, by the Director 
of the Southeast Power Company. 

This statement is issued to confirm that [the beneficiary] was working at Southeast 
power Company from April 1994 to May 2001 in a position of Engineer of Protective 
and Automatic Devices of High Voltage Network. [The beneficiary] has a Bachelor 
Degree in Engineering and was deemed qualified for the above mentioned position. 
His duties included: design and drafting of electric plans for new residential and 
commercial construction, estimates of work regime in existing electric network, 
installation and maintenance of automatic protection devices for electric systems, 
preparation of electric performance reports and future projections of electric usage 
and protection planning. 

The work performed by [the beneficiary] involved him using computer software such 
as AutoCAD, Microsoft Word, Microsoft Excel, and electronic engineering 
calculator. 

In this instance the beneficiary's job duties are stated as well as the name and address, and title of the 
beneficiary's employer, and a description of the beneficiary's experience as an Engineer of Protective 
and Automatic Devices of High Voltage Network. There is insufficient evidence in the record to 
demonstrate that the beneficiary has the ability to read and understand building plans (blue prints), 
possesses photography knowledge, has knowledge of financial calculator HP12-C or its equivalent, 
or has good communication skills. Therefore, the sole statement submitted in the record concerning 
the beneficiary's qualifications is insufficient evidence under the regulation at 8 C.F.R. $ 204.5(1)(3) to 
demonstrate that the beneficiary is qualified to perform the duties of the proffered position. No other 
letters or statements according to the regulation at 8 C.F.R. 5 204.5(1)(3) were submitted by the 
petitioner. 

Even if the petition qualified or the labor certification provided for skilled worker consideration, the 
beneficiary does not meet the terms of the labor certification, and the petition would be denied on 
that basis as well. See 8 C.F.R. 5 204.5(1)(3)(ii)(B) (requiring evidence that the alien meets the 
educational, training or experience, and any other requirements of the individual labor certification). 

The preponderance of the evidence does not demonstrate that the beneficiary acquired the minimum 
qualifications for the offered position fiom the evidence submitted into this record of proceeding. 
Thus, the petitioner has not demonstrated that the beneficiary is qualified to perform the duties ofthe 
proffered position. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial." In visa petition proceedings, the burden of proving eligibility for the 

'O An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identi@ all of the grounds for denial in the 
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benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 

initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afd. 345 F.3d 683 (9th Cir. 2003). 


