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INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. $ 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 5 103.5(a)(I)(i). 
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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on a Motion to ReopenIMotion to 
Reconsider. The motion will be granted and the director's decision will be withdrawn. The case 
will be remanded back to the director for issuance of a new decision. 

The petitioner is a software development and consulting business. It seeks to employ the beneficiary 
permanently in the United States as a software engineer. As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the 
United States Department of Labor (DOL). The director determined that the petitioner had not 
responded to its request for evidence to establish that it had the continuing ability to pay the 
beneficiary the proffered wage beginning on the priority date of the visa petition. The director 
considered the application abandoned and denied the petition accordingly. 

The record shows that the motion is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's October 15, 2007 denial, the single issue in this case is whether or not 
the petitioner timely responded to the director's request for evidence to establish its ability to pay the 
proffered wage as of the priority date and continuing until the beneficiary obtains lawfUl permanent 
residence. 

8 C.F.R. 5 103.5(a)(2) states in pertinent part: 

A motion to reopen an application or petition denied due to abandonment must be filed with 
evidence that the decision was in error because: 

(i) The requested evidence was not material to the issue of eligibility; 
(ii) The required initial evidence was submitted with the application or petition, or the 

request for initial evidence or additional information or appearance was complied 
with during the allotted period; or 

(iii) The request for additional information or appearance was sent to an address other 
than that on the application, petition, or notice of representation, or that the 
applicant or the petitioner advised the Service, in writing, of a change of address 
or change of representation subsequent to filing and before the Service's request 
was sent, and the request did not go to the new address. 

The director issued a request for evidence on May 15, 2007, providing the petitioner with 12 
weeks to respond. In the motion, counsel submits a copy of a federal express label and 
signature showing the response to the request for evidence to have been delivered on August 
2, 2007 to the Texas Service Center. Counsel mailed the response to the correct Texas 
Service Center address for private couriers (non United States Postal Service) deliveries. See 
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The AAO thus finds that counsel has complied with 8 C.F.R. 3 103.5(a)(2)(ii) by submitting the 
response to the request for evidence during the allotted period. As such, the AAO grants the Motion 
to ReopenMotion to Reconsider and withdraws the director's abandonment of the Form 1-140 
petition. The AAO remands the case to the director for issuance of a decision on the Form 1-140 
petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has met that burden. 

ORDER: The Motion to Reopenhlotion to Reconsider is granted. The case is remanded to the 
director for issuance of a decision on the Form 1-140. 


