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DISCUSSION: The Director, Nebraska Service Center (director), denied the employment-based 
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be dismissed. 

The petitioner claims to be a hospital. It seeks to permanently employ the beneficiary in the United 
States as a registered nurse. The petitioner requests classification of the beneficiary as a professional 
or skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1153(b)(3)(~).' 

The petition contains a blanket labor certification application pursuant to 20 C.F.R. 5 656.5, 
Schedule A, Group I. See also 20 C.F.R. 5 656.15. Schedule A is the list of occupations set forth at 
20 C.F.R. 5 656.5 with respect to which the U.S. Department of Labor (DOL) has determined that 
there are not sufficient United States workers who are able, willing, qualified and available, and that 
the employment of aliens in such occupations will not adversely affect the wages and working 
conditions of United States workers similarly employed. 

Based on 8 C.F.R. tj 204.5(a)(2) and (1)(3)(i), an applicant for a Schedule A position must file a 
Form 1-140, Immigrant Petition for Alien Worker, accompanied by an application for Schedule A 
designation. The priority date of the petition is March 25, 2008, the date it was filed with U.S. 
Citizenship and Immigration Services (USCIS). 8 C.F.R. 5 204.5(d). 

The Schedule A application must include evidence of prearranged employment for the alien beneficiary. 
The employment is evidenced by the employer's completion of an ETA Form 9089, Application for 
Permanent Employment Certification, and evidence that the employer has provided appropriate notice 
of filing the labor certification (Notice) to the bargaining representative or to the employer's employees 
as set forth in 20 C.F.R. 5 656.10(d). The petitioner must also obtain a prevailing wage 
determination (PWD) in compliance with 20 C.F.R. 5 656.40. Also, aliens who will be permanently 
employed as professional nurses must have passed the Commission on Graduates of Foreign Nursing 
Schools (CGFNS) Examination, hold a full and unrestricted license to practice professional nursing 
in the state of intended employment, or have passed the National Council Licensure Examination for 
Registered Nurses (NCLEX-RN). 20 C.F.R. 5 656.15(~)(2) 

The director denied the petition on September 26, 2009. The decision states that the petitioner failed 
to comply with the Notice requirements set forth at 20 C.F.R. 5 656.10(d). 

The record shows that the appeal is properly and timely filed. The procedural history in this case is 
documented by the record and incorporated into the decision. Further elaboration of the procedural 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. 5 1153(b)(3)(A)(i), grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. 5 1153(b)(3)(A)(ii), also grants 
preference classification to qualified immigrants who hold baccalaureate degrees and are members 
of the professions. 
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history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 

In order for the petition based on a Schedule A application to be approved, the petitioner must satisfy 
the Notice requirements set forth at 20 C.F.R. 5 656.10(d). The regulation requires the petitioner to 
"give notice of the filing of the Application for Permanent Employment Certification and be able to 
document that notice was provided." 20 C.F.R. $ 656.10(d)(l). In cases where there is no 
bargaining representative, this requirement is satisfied: 

by posted notice to the employer's employees at the facility or location of the 
employment. The notice must be posted for at least 10 consecutive business days. 
The notice must be clearly visible and unobstructed while posted and must be 
posted in conspicuous places where the employer's U.S. workers can readily read 
the posted notice on their way to or from their place of employment. 

20 C.F.R. tj 656.10(d)(l)(ii). The regulations also require the employer to complete the Notice from 
30 to 180 days prior to the filing of the petition. 20 C.F.R. 5 656.10(d)(3)(iv). 

The Notice in the record of proceeding states that it was posted from February 9, 2008 to February 
19, 2008, or 11 calendar days, including the first and last day of posting. However, in 2008, 
February 9, 10, 16 and 17 fell on weekends. Therefore, the Notice was only posted for 7 consecutive 
business days. 

On appeal, counsel states that the petitioner is open on weekends, therefore these days count as 
business days for the purposes of the posting of the Notice. However, counsel submits no evidence 
supporting this claim. Without documentary evidence to support the claim, the assertions of counsel 
will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not 
constitute evidence. Matter of Obaigbena, 19 I&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 
19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503,506 (BIA 1980). 

Further, even if counsel established that the petitioner does routinely conduct business on the 
weekends, the argument would still be rejected. The DOL website in its "Frequently Asked 
Questions (FAQs)"contains a definition relevant to the calculation of "ten consecutive business 
days: " 

Time Periods are the number of days during which an activity must take place. 
Examples of time periods are the requirement a job order must be placed for 30 
days and the requirement that a Notice of Filing must be posted for ten consecutive 
business days. When counting a time period, both the start date and end date are 
included in the count. Thus, if a job order is on the State Workforce Agency web 
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site from February 1, 2007, through March 8, 2007, February 1 st, is day 1, February 
2nd, is day 2, March 2nd, is day number 30, March 8th, is day number 36. 
. . . 
As another example, the regulation requires a Notice of Filing posting for a time 
period of ten consecutive business days. If the order is posted on Monday, April 
30, 2007, Monday is day 1, Friday, May 4th, is day 5 ;  the following Monday, May 
7th, is day 6; and Friday, May 1 1 th, is day 10. 

Examples of the earliest filing date permissible for a particular Notice of Filing 
posting or job order placement date are as follows: 

If the Notice of Filing is posted on Thursday, June 28, 2007, the posting dates must 
be June 28 - July 12, and the earliest filing date permissible is Saturday, August 1 1, 
2007, (the notice of filing must be posted for "ten consecutive business days" and, 
therefore, neither weekends nor the Fourth of July are counted). 

See http://www.foreignlaborcert.doleta.gov/faqsanswers.cfm#timeframes5 (accessed June 10,20 10). 
Under this definition, holidays and weekend days cannot be counted as business days. As the time 
period that the Notice was posted by the petitioner includes four weekend days, the petitioner failed 
to establish that it posted the Notice for ten consecutive business days. 

A petitioner must establish eligibility at the time of filing. See Matter of Katigbak, 14 I&N Dec. 45, 
49 (Comm. 1971). A petitioner may not make material changes to a petition in an effort to make a 
deficient petition conform to USCIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 
(Assoc. Comm. 1988). 

For the reasons set forth above, the petitioner failed to submit a Notice that would permit an 
approval of the instant petition and accompanying Schedule A application. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C. t j  1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


