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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is an educational establishment. It seeks to employ the beneficiary permanently in the 
United States as an interpreter ("office manager and translator"). As required by statute, the petition 
is accompanied by Form ETA 750, Application for Permanent Employment Certification, approved 
by the United states Department of Labor (DOL). The director determined that the petitioner had 
not established that it had the continuing ability to pay the beneficiary the proffered wage beginning 
on the priority date of the visa petition. The director also determined that the beneficiary failed to 
satisfy the minimum level of education stated on the labor certification. The director denied the 
petition accordingly. 

The record shows that the appeal is properly filed, timely and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's November 29, 2007 denial, the issues in this case are whether or not the 
petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence and whether the beneficiary possesses the requisite 
education for the position as specified by the Form ETA 750. 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 11 53(b)(3)(A)(iiii), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
unskilled labor, not of a temporary nature, for which qualified workers are not available in the 
United states.' 

' An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 299 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), afd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1989) (noting that the AAO reviews appeals on a de novo basis). The Form ETA 750 states that the 
equivalent of a bachelor's degree is required for the position. The regulation at 8 C.F.R. 5 204.5(i) 
provides in pertinent part: "The determination of whether a worker is a skilled or other worker will 
be based on the requirements of training andlor experience placed on the job by the prospective 
employer, as certified by the Department of Labor." Section 203(b)(3)(A)(ii) of the Act, 8 U.S.C. 
5 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and are members of the professions. As the petitioner 
required the equivalent of a bachelor's degree, the petition would not qualify for and could not be 
considered under the "other worker" category that the petitioner designated on the Form 1-140. 
There is no provision in statute or regulation that compels United States Citizenship and Immigration 
Services (USCIS) to readjudicate a petition under a different visa classification in response to a 
petitioner's request to change it, once the decision has been rendered. A petitioner may not make 
material changes to a petition in an effort to make a deficient petition conform to USCIS 
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The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would have 
in making the initial decision except as it may limit the issues on notice or by rule."); see also, Janka 
v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo authority 
has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d 
Cir. 1989). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal.2 

To be eligible for approval, a beneficiary must have all the education, training, and experience specified 
on the labor certification as of the petition's priority date. See Matter of Wing S Tea House, 16 I&N 
158 (Act. Reg. Comm. 1977). Here, the Form ETA 750 was accepted for processing on November 
30,2001.~ The Immigrant Petition for Alien Worker (Form 1-140) was filed on March 23,2007. 

The job qualifications for the certified position of office manager and translator are found on Form 
ETA 750 Part A. Item 13 describes the job duties to be performed as follows: 

Translation of materials into English, Protuguese [sic], Arabic, and Spanish. Assistance 
with marketing, student relations, office management, and organization of materials. 

Regarding the minimum level of education and experience required for the proffered position in this 
matter, Item 14 of the labor certification reflects the following requirement: "Equiv B.A." 

Item 15 of the labor certification requires the following special requirements: "Languages: 
Portugese, Spanish, Arabic, English." 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e-g., 
by professional regulation, United States Citizenship and Immigration Services (USCIS) must 
examine "the language of the labor certification job requirements" in order to determine what the 
petitioner must demonstrate about the beneficiary's qualifications. Madany, 696 F.2d at 1015. The 

requirements. See Matter offzzmmi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1988). In this matter, 
the appropriate remedy would be to file another petition, request the proper classification and submit 
the proper fee and required documentation. The petition should have been denied on this basis as 
well. 
* The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by the regulation at 8 C.F.R. 5 103.2(a)(l). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 

If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by 
the Department of State to determine when a beneficiary can apply for adjustment of status or for an 
immigrant visa abroad. Thus, the importance of reviewing the bonajdes of a job opportunity as of the 
priority date is clear. 



only rational manner by which USCIS can be expected to interpret the meaning of terms used to 
describe the requirements of a job in a labor certification is to "examine the certified job offer 
exactly as it is completed by the prospective employer." Rosedale Linden Park Company v. Smith, 
595 F. Supp. 829, 833 (D.D.C. 1984) (emphasis added). USCIS's interpretation of the job's 
requirements, as stated on the labor certification must involve "reading and applying the plain 
language of the [labor certification application form]." Id. at 834 (emphasis added). USCIS cannot 
and should not reasonably be expected to look beyond the plain language of the labor certification 
that DOL has formally issued or otherwise attempt to divine the employer's intentions through some 
sort of reverse engineering of the labor certification. In evaluating the beneficiary's qualifications, 
USCIS must look to the job offer portion of the labor certification to determine the required 
qualifications for the position. USCIS may not ignore a term of the labor certification, nor may it 
impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 
406 (Comm. 1986). See also, Madany, 696 F.2d at 1008; K.R. K. Irvine, Inc., 699 F.2d at 1006; 
Stewart Infra-Red Commissary ofMassachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

In support of the beneficiary's educational qualifications, the petitioner submitted a high school 
transcript for the beneficiary and verification of a passing score on the TOEFL test. The 
beneficiary's resume indicates that she graduated high school in December 1999 and undertook one 
semester of university study that did not culminate in a degree. A letter from - 
directorlowner of t h e ,  states that she witnessed the beneficiary's 
translation skills in Spanish in English and stated that the beneficiary's native languages are 
Portuguese and Arabic. Letters submitted from - of California Coast Language 
Academy letter a n d  head teacher with the - verify 
that the beneficiary has language abilities in Arabic, Portuguese, Spanish, and English. A letter 
submitted from center director of the Literacy Counsel in Los Osos, states that the 
beneficiary has language abilities a l t h o u g h  did not specify in which languages. The 
petitioner requires that the candidate have English language translation ability as of the November 
30, 2001 priority date. Many of the letters submitted note that the beneficiary started with the 
petitioner as an English language student. Therefore, it is not clear that she had the requisite English 
skills by the time of the priority date. Also, no evidence appears in the record that the beneficiary 
had a bachelor's degree equivalent by the priority date. The petitioner did not submit any 
educational evaluations to demonstrate that the beneficiary had the equivalent of a bachelor's degree. 
As a result, we are unable to conclude that the beneficiary has all of the education specified by the 
labor certification and this petition may not be approved. 

On appeal, counsel states that as its advertisement does not specify that a bachelor's degree is 
required, and that DOL approved the labor certification knowing that the beneficiary did not possess 
a bachelor's degree. Therefore, the counsel asserts that the petition is approvable. 

It is important to analyze the different roles for USCIS and DOL in the labor certification process. It is 
noted that section 212(a)(5)(A)(i) of the Act describes the role of the DOL in the labor certification 
process as follows: 



In general.-Any alien who seeks to enter the United States for the purpose of performing 
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined 
and certified to the Secretary of State and the Attorney General that- 

(I) there are not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such skilled or unskilled labor, and 

(11) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed. 

It is left to USCIS to determine whether the proffered position and alien qualie for a specific immigrant 
classification or even the job offered. This fact has not gone unnoticed by Federal Circuit Courts: 

There is no doubt that the authority to make preference classification decisions rests 
with INS. The language of section 204 cannot be read otherwise. See Castaneda- 
Gonzalez v. INS, 564 F.2d 417,429 (D.C. Cir. 1977). In turn, DOL has the authority 
to make the two determinations listed in section 212(a)(14).~ Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)(14) 
determinations are not subject to review by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification eligibility not 
expressly delegated to DOL remain within INS' authority. 

Given the language of the Act, the totality of the legislative history, and the agencies' 
own interpretations of their duties under the Act, we must conclude that Congress did 
not intend DOL to have primary authority to make any determinations other than the 
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for 
the purpose of "matching" them with those of corresponding United States workers so 
that it will then be "in a position to meet the requirement of the law," namely the 
section 2 12(a)(14) determinations. 

Madany v. Smith, 696 F.2d 1008,1012- 101 3 (D.C. Cir. 1983). 

In 1991, when the final rule for 8 C.F.R. 5 204.5 was published in the Federal Register, the 
Immigration and Naturalization Service (now USCIS), responded to criticism that the regulation 
required an alien to have a bachelor's degree as a minimum and that the regulation did not allow for 
the substitution of experience for education. After reviewing section 121 of the Immigration Act of 
1990, Pub. L. 101 -649 (1990), and the Joint Explanatory Statement of the Committee of Conference, 
the Service specifically noted that both the Act and the legislative history indicate that an alien must 

Based on revisions to the Act, the current citation is section 2 12(a)(5)(A) as set forth above. 



have at least a bachelor's degree: "[Bloth the Act and its legislative history make clear that, in order 
to qualify as a professional under the third classification or to have experience equating to an 
advanced degree under the second, an alien must have at least a bachelor S degree." 56 Fed. Reg. 
60897,60900 (November 29,1991) (emphasis added). 

Relying in part on the decision in Madany, the Ninth Circuit Court of Appeals stated: 

[I]t appears that the DOL is responsible only for determining the availability of 
suitable American workers for a job and the impact of alien employment upon the 
domestic labor market. It does not appear that the DOL's role extends to determining 
if the alien is qualified for the job for which he seeks sixth preference status. That 
determination appears to be delegated to the INS under section 204(b), 8 U.S.C. 
5 1154(b), as one of the determinations incident to the INS'S decision whether the 
alien is entitled to sixth preference status. 

K. R. K. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 (9th Cir. 1983). 

The court relied on an amicus brief from the DOL that stated the following: 

The labor certification made by the Secretary of Labor ... pursuant to section 
2 12(a)(14) of the . . . [Act] . . . is binding as to the findings of whether there are able, 
willing, qualified, and available United States workers for the job offered to the 
alien, and whether employment of the alien under the terms set by the employer 
would adversely affect the wages and working conditions of similarly employed 
United States workers. The labor certzjication in no way indicates that the alien 
offered the certiJied job opportunity is qualzfied (or not qualiJied) to perform the 
duties of that job. 

Id. at 1009. (Emphasis added.) 

The Ninth Circuit reached a similar decision one year later in Tongatapu Woodcraft Hawaii, Ltd. v. 
Feldman: 

The Department of Labor ("DOL") must certify that insufficient domestic workers 
are available to perform the job and that the alien's performance of the job will not 
adversely affect the wages and working conditions of similarly employed domestic 
workers. Id. 8 212(a)(14), 8 U.S.C. 5 1182(a)(14). The INS then makes its own 
determination of the alien's entitlement to sixth preference status. Id. fj 204(b), 8 
U.S.C. 1154(b). See generally K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 1008 
(9th Cir. 1983). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 
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736 F. 2d 1305, 1309 (9th Cir. 1984); see also Black Const. Corp. v. INS, 746 F.2d 503 (9th Cir. 
(Guam) 1984) (rejecting argument that once employer's labor certifications had been approved by 
DOL it was error for INS to deny related immigrant petitions for failure to meet preference status 
requirements). DOL's certification of the Form ETA 750 does not supercede USCIS' review and 
evaluation of the criteria the petitioner must prove in order to establish that the petition is 
approvable, and that includes a review of the whether or not the beneficiary is qualified for the 
proffered position, which in this case, is governed by 203(b)(3)(A)(i) of the Act and 8 C.F.R. 
204.5(1)(3). In addition, we may not look beyond the terms of the labor certification when its terms 
are clear. Here, the petitioner stated that a bachelor's equivalent was required for the position; the 
advertisement for the position does not change the terms as set forth on the labor certification. See 
Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. at 406; see also, Madany, 696 F.2d at 
1008; K. R. K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of Massachusetts, Inc., 
661 F.2d 1. The petitioner did not submit evidence to establish that the beneficiary has the 
equivalent of a bachelor's degree. The letters and transcripts submitted are unsupported by any 
educational evaluation to demonstrate that the beneficiary has a bachelor's degree or equivalent. 
Accordingly, the petitioner has failed to demonstrate that the beneficiary meets the requirements of 
the position offered. 

The second ground for dismissal was the petitioner's failure to establish its ability to pay the 
proffered wage. The regulation at 8 C.F.R. 5 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 was accepted for processing by any office within 
the employment system of the DOL. See 8 C.F.R. 5 204.5(d). Here, the Form ETA 750 was 
accepted on November 30,2001. The proffered wage as stated on the Form ETA 750 is $18.00 per 
hour ($37,440 per year). 

The evidence in the record of proceeding shows that the petitioner is structured as a sole 
proprietorship. On the petition, the petitioner claimed to have been established in 1995 and to 
currently employ two workers. On the Form ETA 750, signed by the beneficiary on November 26, 
2001, the beneficiary did not claim to have worked for the petitioner. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
a Form ETA 750 labor certification application establishes a priority date for any immigrant petition 
later based on the Form ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains 



lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977); see also 8 C.F.R. $ 204.5(g)(2). In evaluating whether a job offer is realistic, USCIS 
requires the petitioner to demonstrate financial resources sufficient to pay the beneficiary's proffered 
wages, although the totality of the circumstances affecting the petitioning business will be considered if 
the evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 
1967). 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. In the instant case, the petitioner has not established 
that it employed and paid the beneficiary the full proffered wage from the priority date onwards. A 
number of letters reference that the beneficiary began with the petitioner as a student and the 
petitioner later employed the beneficiary, however, the petitioner did not submit any W-2 
documentation or wage statements to evidence employment. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d 11 1 (lSt Cir. 2009). Reliance on federal 
income tax returns as a basis for determining a petitioner's ability to pay the proffered wage is well 
established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 
1 984)); see also Chi-Feng Chang v. Thornburgh, 7 1 9 F. Supp. 532 (N.D. Texas 1 989); K. C. P. Food 
Co., Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 
1982), a m ,  703 F.2d 57 1 (7th Cir. 1983). 

In K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. at 1084, the court held that the Immigration and 
Naturalization Service, now USCIS, had properly relied on the petitioner's net income figure, as 
stated on the petitioner's corporate income tax returns, rather than the petitioner's gross income. 
The court specifically rejected the argument that the Service should have considered income before 
expenses were paid rather than net income. The court in Chi-Feng Chang further noted: 

Plaintiffs also contend the depreciation amounts on the 1985 and 1986 returns are 
non-cash deductions. Plaintiffs thus request that the court sua sponte add back to 
net cash the depreciation expense charged for the year. Plaintiffs cite no legal 
authority for this proposition. This argument has likewise been presented before 
and rejected. See Elatos, 632 F. Supp. at 1054. [USCIS] and judicial precedent 
support the use of tax returns and the net income figures in determining 
petitioner's ability to pay. Plaintiffs' argument that these figures should be 
revised by the court by adding back depreciation is without support. 



(Emphasis in original.) Chi-Feng Chang, 7 19 F.Supp. at 537. 

The petitioner is a sole proprietorship, a business in which one person operates the business in his or 
her personal capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole 
proprietorship does not exist as an entity apart from the individual owner. See Matter of United 
Investment Group, 19 I&N Dec. 248, 250 (Comm. 1984). Therefore the sole proprietor's adjusted 
gross income, assets and personal liabilities are also considered as part of the petitioner's ability to 
pay. Sole proprietors report income and expenses from their businesses on their individual (Form 
1040) federal tax return each year. The business-related income and expenses are reported on 
Schedule C and are carried forward to the first page of the tax return. Sole proprietors must show 
that they can cover their existing business expenses as well as pay the proffered wage out of their 
adjusted gross income or other available funds. In addition, sole proprietors must show that they can 
sustain themselves and their dependents. Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), afd, 
703 F.2d 571 (7th Cir. 1983). 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning 
entity structured as a sole proprietorship could support himself, his spouse and five dependents on a 
gross income of slightly more than $20,000 where the beneficiary's proposed salary was $6,000 or 
approximately thirty percent (30%) of the petitioner's gross income. 

In the instant case, the petitioner submitted tax information for the following years:5 

Tax Return 
for Year: 

2006 
2005 
2004 

- -- 

On appeal, counsel notes the gross amount for the business in concluding that the petitioner 
established the ability to pay the proffered wage. As stated above, reliance on the petitioner's gross 
receipts and wage expense is misplaced. Showing that the petitioner's gross receipts exceeded the 
proffered wage is insufficient. Similarly, showing that the petitioner paid wages in excess of the 
proffered wage is insufficient. See K.C.P. Food Co., Inc. v. Sava, 623 F. Supp. 1080, 1084 
(S.D.N.Y. 1985) (holding that the Service properly relied upon the net income figure provided on the 
petitioning entity's tax returns). 

On appeal, the petitioner submitted its Schedule C for 2001, 2005, and 2006. The petitioner did 
not provide the remainder of the Form 1040 for these years at any time during these proceedings. 

The information submitted for 2002 does not include the Form 1040, but instead includes the 
Form 4562 which consists solely of the depreciation and amortization statement and does not include 
an income or profit statement. 

Sole 
Proprietor's 
AGI (1040) 

2003 
2002' 

Not provided 
Not provided 
-$5.436 

Petitioner's Gross 
Receipts (Schedule 
C) 

-$22,634 
Not provided 

$1 64,430 
$1 88,000 
$135,000 

Petitioner's 
Wages Paid 
(Schedule C) 

Petitioner's Net 
Profit from business 
(Schedule C) 

$2 1,340 
$27,345 
$34,159 

-$24,684 
Not provided 

$94,154 ' $19;000 

$122,190 
$135,750 
-$5.436 

Not provided Not provided 



1 2001 ( Not provided 1 $214,790 ( $54,281 1 $24,774 

This evidence is insufficient to establish the petitioner's ability to pay the proffered wage for any of 
the years at issue. Although the petitioner's net profit from business amounts reflected on Schedule 
C for 2005 and 2006 are high enough to cover the proffered wage, we must consider a sole 
proprietor's total income or AGI, reflected on the Form 1040 as a whole, which was not provided for 
all relevant years. See Ubeda, 539 F.Supp. 647. The record reflects only two years in six where we 
have both Schedule C and Form 1040 AGI information. We also note that the petitioner failed to 
submit any sort of personalized expenditure statement. Without knowing the sole proprietor's 
adjusted gross income and expenses, we are unable to conclude that the petitioner had funds 
available in any of the years in question to pay the proffered wage. As a result, the petitioner has not 
established its ability to pay the proffered wage from 2001 onwards. 

In addition to these partial Forms 1040, the petitioner submitted income statements for 2006 and 
January to June 30, 2007. The regulation at 8 C.F.R. $204.5(g)(2) makes clear that where a 
petitioner relies on financial statements to demonstrate its ability to pay the proffered wage, those 
financial statements must be audited. As there is no accountant's report accompanying these 
statements, the AAO cannot conclude that they represent audited statements. Unaudited financial 
statements are the representations of management. The unsupported representations of management 
are not reliable evidence and are insufficient to demonstrate the ability to pay the proffered wage. 

USCIS may consider the overall magnitude of the petitioner's business activities in its determination 
of the petitioner's ability to pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612 
(BIA 1967). The petitioning entity in Sonegawa had been in business for over 11 years and 
routinely earned a gross annual income of about $100,000. During the year in which the petition 
was filed in that case, the petitioner changed business locations and paid rent on both the old and 
new locations for five months. There were large moving costs and also a period of time when the 
petitioner was unable to do regular business. The Regional Commissioner determined that the 
petitioner's prospects for a resumption of successful business operations were well established. The 
petitioner was a fashion designer whose work had been featured in Time and Look magazines. Her 
clients included Miss Universe, movie actresses, and society matrons. The petitioner's clients had 
been included in the lists of the best-dressed California women. The petitioner lectured on fashion 
design at design and fashion shows throughout the United States and at colleges and universities in 
California. The Regional Commissioner's determination in Sonegawa was based in part on the 
petitioner's sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, 
USCIS may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. USCIS may consider such factors as the 
number of years the petitioner has been doing business, the established historical growth of the 
petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 



In the instant case, the petitioner did not demonstrate some sort of off year or that other 
circumstances demonstrate that the tax returns do not paint an accurate financial picture of the 
petitioner's ability to pay the proffered wage. Instead, the financial documents provided are, at best, 
incomplete and therefore unable to provide a financial picture of the petitioner's business. Nor did 
the petitioner submit evidence of its reputation that would liken its situation to the one presented in 
Sonegawa. The evidence submitted does not establish that the petitioner had the continuing ability 
to pay the proffered wage beginning on the priority date. 

Based on the foregoing, the petitioner has failed to establish that the beneficiary has the requisite 
education, that the petitioner can pay the proffered wage, or that the labor certification supports the 
category requested. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


