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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa 
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. 

The petitioner is a consulting services business. It seeks to employ the beneficiary permanently in the 
United States as a database administrator. As required by statute, an ETA Form 9089, Application for 
Permanent Employment Certification, approved by the Department of Labor (DOL), accompanied 
the petition.1 Upon reviewing the petition, the director determined that the petitioner failed to 
demonstrate that the beneficiary satisfied the minimum level of education stated on the labor 
certification. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) ("On 
appeal from or review of the initial decision, the agency has all the powers which it would have in 
making the initial decision except as it may limit the issues on notice or by rule."); see ~llso, J~tnku v. 
US.  Dept. of T~pansp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). Thc AAO's cfe n o ~ ~ o  authority has 
been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 
1 989).2 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
€j 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the Act, 
8 U.S.C. €j 1153(b)(3)(A)(ii), also provides for the granting of preference classification to qualified 
immigrants who hold baccalaureate degrees and are members of the professions. 

To be eligible for approval, a beneficiary must have all the education, training, and experience specified 
on the labor certification as of the petition's priority date. See Matter of Wing S Tea House, 16 I&N 
158 (Act. Reg. Comm. 1977). Here, the ETA Form 9089 was accepted for processing on June 9, 
2006.~ The Immigrant Petition for Alien Worker (Form 1-140) was filed on April 24,2007. 

On March 28, 2005, pursuant to 20 C.F.R. 5 656.17, the Application for Permanent Employment 
Certification, ETA Form 9089 replaced the Application for Alien Employment Certification, Form 
ETA 750. The new Form ETA 9089 was introduced in connection with the re-engineered permanent 
foreign labor certification program (PERM), which was published in the Federal Register on 
December 27, 2004 with an effective date of March 28, 2005. See 69 Fed. Reg. 77326 (Dec. 27, 
2004). 

The submission of additional evidence on appeal is allowed by the instructions to Form I-290B, 
which are incorporated into the regulations by the regulation at 8 C.F.R. 5 103.2(a)(l). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 

If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by 
the Department of State to determine when a beneficiary can apply for adjustment of status or for an 



The proffered position's requirements are found on ETA Form 9089 Part H. This section of the 
application for alien labor certification, "Job Opportunity Information," describes the terms and 
conditions of the job offered. It is important that the ETA Form 9089 be read as a whole. The 
instructions for the ETA Form 9089, Part H, provide: 

Minimum Education, Training, and Experience Required to Perform the Job 
Duties. Do not duplicate the time requirements. For example, time required in 
training should not also be listed in education or experience. Indicate whether months 
or years are required. Do not include restrictive requirements which are not actual 
business necessities for performance on the job and which would limit consideration 
of otherwise qualified U.S. workers. 

Regarding the minimum level of education and experience required for the proffered position in this 
matter, Part H of the labor certification reflects the following requirements: 

H.4. Education: Minimum level required: bachelor's degree. 

4-B. Major Field Study: Science, computer science, or a related field. 

7. Is there an alternate field of study that is acceptable. 

The petitioner checked "no" to this question. 

8.  Is there an alternate combination of education and experience that is acceptable? 

The petitioner checked "no" to this question.4 

9. Is a foreign educational equivalent acceptable? 

The petitioner listed "yes" that a foreign educational equivalent would be accepted. 

6 .  Experience: 24 months in the position offered, 

14. Specific skills or other requirements: none listed. 

- -- 

immigrant visa abroad. Thus, the importance of reviewing the bonafides of a job opportunity as of the 
priority date is clear. 

Within the petitioner's response to the AAO's September 15, 2009 request for evidence, the 
petitioner claims the only reasonable conclusion as to its intent with regard to the minimum 
requirements is that a combination of education and/or experience is required for the position. The 
AAO notes that, based on its direct response of "no" to question H.8. on the ETA Form 9089, it 
cannot be reasonably concluded that the petitioner would accept such a combination. 



To determine whether a beneficiary is eligible for a preference immigrant visa, U.S. Citizenship and 
Immigration Services (USCIS) must ascertain whether the alien is, in fact, qualified for the certified 
job. USCIS will not accept a degree equivalency or an unrelated degree when a labor certification 
plainly and expressly requires a candidate with a specific degree. In evaluating the beneficiary's 
qualifications, USCIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm. 1986). See also, Madany, 696 F.2d at 1008; K. R. K. Irvine, Inc., 699 F.2d at 
1006; Stewart Infra-Red Commissary of Mussachusetts, Inc. v. Coomey, 661 F.2d 1 (1 st Cir. 1981). 

As set forth above, the proffered position rcquires four years of college culnlinating in a bachelor's 
degree in science, computer science, or a related field and two years of experience in the job offered. 
A bachelor's degree is generally found to require four years of education. ,.Zk~tter of Sl~nh, 17 IPtN Dec 
244, 245 (Comm. 1977). The AAO notes that, uithin the request for evidence response, counsel cites 
two decisions that find that a beneficiary may qualify as a professional based upon a combination of 
education and work experience. These two decisions cited are Mutter of Arjani, 12 I. & N. Dec. 649 
(R.C. 1967) and hfutter of Yuakov, 13 I. & N. k c .  203 (R.C. 1969). 111 h1~1ttc.r of Arjani, 12 I&N Dec. 
649 (R.C. 1967), the Regional Commissioner determined that the beneficiary's education, including a 
bachelor of commerce degree in accounting with postgraduate work toward a master of commerce degree, 
combined wit1 nine years of specialized experience in accounting would "collectively" be equivalent to a 
bachelor's degree in accounting and that the beneficiary would qualify as a member of the professions within 
the meaning of 101 (a)(32). In Matter of Yaakov, 13 I&N Dec. 203 (R.C. 1969), the Regional Commissioner 
determined that the beneficiary would qualify as a professional librarian iunder section 101(a)(32) based on a 
combination of her education, three and a half years, and her experience, over twelve years. Part of the 
decision was based on "it is recognized that in a few areas of the professions, it is not always possible to 
obtain the usual formal education. In this case, it has been pointed out that in Israel, at the time the subject 
resided there, there were no schools offering degrees in library science." The AAO notes that these two 
decisions predate Matter of Shah and were overturned by the Act's 1991 regulations, which define a 
professional position as one that requires a bachelor's degree as a minimum requirement for entry into 
the position. Thus, USCIS and the AAO will not consider these opinions as they have been superseded 
by regulation. 

On the ETA Form 9089, signed by the beneficiary, the beneficiary represented that he completed a 
three-year bachelor of science degree in mathematics with coursework in computer science from the 
University of Madras in 1999 in India and a one-year post secondary diploma in computer 
applications from the National Institute of Information Technology (NIIT) in 1996 in India. 

The director denied the petition on February 25, 2008. He determined that the beneficiary's 
bachelor of bachelor of science degree and one-year post secondary diploma could not be accepted 
as foreign degrees equivalent to a U.S. bachelor's degree in science, computer science, or a related 
field because they were not a single source four-year bachelor's degree. 
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On appeal, with regard to the beneficiary's qualifying academic credentials, counsel submitted a 
brief arguing that the minimum academic requirements of a bachelor's degree might be met through 
a combination of lesser degrees. 

DOL assigned the code of 15-1061.00 to the proffered position. According to DOL's public online 
database at http://online.onetcenter.org/crosswalk/ (accessed February 4, 201 0) and its description of 
the position and requirements for the position most analogous to the petitioner's proffered position, 
the position falls within Job Zone Four requiring "considerable preparation" for the occupation type 
closest to the proffered position. 

DOL assigns a standard vocational preparation (SVP) range of 7.0 to < 8.0 and above to the 
. . occupation, which lneails that "[m]ost of tlle\c occupations require a four-) car bachelor's dcgrce. 

Additionally, DOL states the following conce~ning the training and overall esperieilce required for 
thesc occupations: 

A considerable amount of work-related skill, knowledge, or experience is nceded for 
these occupations. For example, an accountant must complete four years of college 
and work for several years in accounting to be considered qualified. 

Employees in these occupations usually need several years of work-related 
experience, on-the-job training, and/or vocational training. 

See id. 

The position requires four years of college culminating in a bachelor's degree in science, computer 
science, or a related field and two years of experience in the job offered, which is more than the 
minimum required by the regulatory guidance for professional positions found at 8 C.F.R. fj 
204.5(1)(3)(ii)(C). Thus, combined with DOL's classification and assignment of educational and 
experiential requirements for the occupation, the certified position must be considered as a 
professional occupation. 

The regulation at 8 C.F.R. 5 204.5(1)(3)(ii)(C) states the following: 

If the petition is for a professional, the petition must be accompanied by evidence that 
the alien holds a United States baccalaureate degree or a foreign equivalent degree 
and by evidence that the alien is a member of the professions. Evidence of a 
baccalaureate degree shall be in the form of an official college or university record 
showing the date the baccalaureate degree was awarded and the area of concentration 
of study. To show that the alien is a member of the professions, the petitioner must 
submit evidence that the mininlum of a baccalaureate degree is required for entry into 
the occupation. 



The above regulation uses a singular description of foreign equivalent degree. Thus, the plain meaning 
of the regulatory language concerning the professional classification sets forth the requirement that a 
beneficiary must produce one degree that is determined to be the foreign equivalent of a U.S. 
baccalaureate degree in order to be qualified as a professional for third preference visa category 
purposes. Thus, the AAO rejects counsel's assertions that "foreign educational equivalency" means 
anything other than a single source degree equivalency. 

On September 15, 2009, the AAO issued a request for evidence to the petitioner. In this request, the 
AAO noted that there was no evidence in the record of proceeding that the beneficiary ever enrolled 
in classes beyond the academic studies at NIIT. The AAO also noted that the petitioner did not 
specify on the ETA Form 9089 that the minimum academic requirements of four years of college 
and a bachelor's degree in science. computer science, or a related field might be met through a 
combination of lesser degrces and/or  a quantifiable amount of \\ark cspesience. Spcci!ic:~ll~. the 
pctitioncr arlswered "no" as to \~hetlier such an alternate combination would be accepted. 

The American Associatioll of Collegiate Registrars and i\dmissions Officer's (AACRAO) EIIGE 
database provides a great deal of information about the educational system in India, and, while it 
confirms that a bachelor of science degree is awarded upon completion of two or three years of 
tertiary study beyond the Higher Secondary Certificate (or ecluivalent) and represents attainment of a 
level of education comparable to two to three years of university study in the United States, it does 
not suggest that a three-year degree from India may be deemed a foreign equivalent degree to a U.S. 
baccalaureate. It also states that a one-year post secondary diploma represents attainment of a level 
of education comparable to one year of university study in the United ~ t a t e s . ~  

At the outset, it is noted that section 212(a)(5)(A)(i) of the Act and the scope of the regulation at 
20 C.F.R. 5 656.1 (a) describe the role of the DOL in the labor certification process as follows: 

In general.-Any alien who seeks to enter the United States for the purpose of performing 
skilled or unskilled labor is inadmissible, unless the Secretary of Labor has determined 
and certified to the Secretary of State and the Attorney General that- 

(I) there are not sufficient workers who are able, willing, qualified (or 
equally qualified in the case of an alien described in clause (ii)) and available 
at the time of application for a visa and admission to the United States and at 
the place where the alien is to perform such skilled or unskilled labor, and 

(11) the employment of such alien will not adversely affect the wages and 
working conditions of workers in the United States similarly employed. 

The AAO notes that NIIT is not accredited by the All India Council for Technical Education 
(AICTE). NIIT also does not require a college degree in order to admit a student. 



It is left to USCIS to determine whether the proffered position and alien qualifl for a specific immigrant 
classification or even the job offered. This fact has not gone unnoticed by Federal Circuit Courts: 

There is no doubt that the authority to make preference classification decisions rests 
with INS. The language of section 204 cannot be read otherwise. See Castaneda- 
Gonzalez v. INS, 564 F.2d 417.429 (D.C. Cir. 1977). In turn, DOL has the authority 
to make the two determinations listed in section 212(a)(14).~ Id. at 423. The 
necessary result of these two grants of authority is that section 212(a)(14) 
determinations are not subject to review by INS absent fraud or willful 
misrepresentation, but all matters relating to preference classification eligibility not 
expressly delegated to DOL remain within INS' authority. 

Given the language of the ,4ct, the totality of the 1egislatil.e history, and the agencies' 
ou n illterpretatiolls of their duties under the Act, we 111~1st co11~1ude that Congress tl ic t  
not intend DOL, to have primary authority to make any determinations other than the 
two stated in section 212(a)(14). If DOL is to analyze alien qualifications, it is for 
the purpose of "matching" then1 with those of corresponding United States workers so 
that it will then be "in a position to meet the requirement of the law," namely the 
section 2 12(a)(14) determinations. 

Madany v. Smith, 696 F.2d 1008, 1012-1 013 (D.C. Cir. 1983).~ The AAO notes that the role of 
lJSCIS in assessing intent with regard to the minimum requirements of a position is not to revisit the 
DOL adjudication, but rather to determine whether the certified position and the beneficiary meet the 
requirements of the preference classificatin sought and to determine whether the beneficiary meets 

Based on revisions to the Act, the current citation is section 21 2(a)(5)(A) as set forth above. 
7 The Ninth Circuit, citing K. R.K. Irvine, Inc., 699 F.2d at 1006, has stated: 

The Department of Labor ("DOL") must certify that insufficient domestic workers 
are available to perform the job and that the alien's performance of the job will not 
adversely affect the wages and working conditions of similarly employed domestic 
workers. Id. 9 212(a)(14), 8 U.S.C. 8 1182(a)(14). The INS then makes its own 
determination of the alien's entitlement to sixth preference status. Id. 5 204(b), 
8 U.S.C. 9 11 54(b). See generally K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006, 
1008 9th Cir. 1983). 

The INS, therefore, may make a de novo determination of whether the alien is in fact 
qualified to fill the certified job offer. 

Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F. 2d 1305, 1309 (9th Cir. 1984). 



the minimum requirements for the position as stated on the certified labor certification. USCIS is 
also in no way bound by DOL case law precedent. 

In 1991, when the final rule for 8 C.F.R. tj 204.5 was published in the Federal Register, the 
Immigration and Naturalization Service (now USCIS or the Service), responded to criticism that the 
regulation required an alien to have a bachelor's degree as a minimum and that the regulation did not 
allow for the substitution of experience for education. After reviewing section 121 of the 
Immigration Act of 1990, Pub. L. 101-649 (1990), and the Joint Explanatory Statement of the 
Committee of Conference, the Service specifically noted that both the Act and the legislative history 
indicate that an alien must have at least a bachelor's degree: "[Bloth the Act and its legislative 
history make clear that, in order to qualify as a professional under the third classification or to have 
experience equating to an advanced degree under the second. an alien must have at Iecrst cr 
hc~c~hclo~.',  t Jc j~ rcc~  " 56 Fcd Reg. 60897. 6OC)0O (No~.eniber 39, 1991)(empharis ntlded) 

There is no provision in the statute or the regulations that would allo~v n beneficiary to qualify under 
section 203(b)(3)(A)(ii) of the Act u it11 anj thing lcss than ;I fill1 baccalaureate degree. Morc 
specifically, a three-year bachelor's degree will not be considered to be the "foreign cqui\lalent 
degree" to a United States baccalaureate degree. Where the analysis of the beneficiary's credentials 
relies on work experience alone or a combination of multiple lesser degrees, the result is the 
"equivalent" of a bachelor's degree rather than a single-source "foreign equivalent degree." In order 
to have experience and education equating to a bachelor's degree under section 203(b)(3)(A)(ii) of 
the Act, the beneficiary must have a single degree that is the "foreign equivalent degree" to a United 
States baccalaureate degret8 

The AAO notes that DOL's Board of Alien Labor Certification Appeals (BALCA) case decisions are 
not applicable to the instant petition before the Department of Homeland Security's AAO. While 8 
C.F.R. 5 103.3(c) provides that precedent decisions of USCIS are binding on all its employees in the 
administration of the Act, BALCA decisions are not similarly binding. Precedent decisions must be 
designated and published in bound volumes or as interim decisions. 8 C.F.R. tj 103.9(a). Counsel cites 
Pa 'lante LLC d/b/a Ola Miami, 2008-PER-00209 (BALCA May 7, 2009) in his request for evidence 
response. This case involves a situation where the employer stated alternate minimum requirements as 
being a combination of education and experience. That is not analogous to the instant petition, where 
the petitioner specifically indicated that it would not accept a combination of education and/or 
experience on the ETA Form 9089. Counsel also cites Syscorp International, 1989-INA-212 (BALCA 
Apr. 0 1, 199 1) in his response. This case incorrectly applied the H- 1 B non-immigrant regulation to a 
labor certification. It used the rule to equate three years of experience for one year of education, but 
that equivalence applies to non-immigrant H-1B petitions, not to immigrant petitions. See 8 CFR tj 
2 14.2(h)(4)(iii)(D)(5). Counsel additionally cites Parking Company of America Inc., 1995-INA-404 
(BALCA Sept. 24, 1997), which primarily addresses whether the beneficiary's single-source degree 
was in an equivalent field. These decisions cited by counsel do not address the question of how 
preference class eligibility is determined - they do not require USCIS to approve an immigrant visa 
petition when USCIS finds that the beneficiary does not meet the terms of the labor certification. 



We note the recent decision in Snapnames.com, Inc. v. Michael Chertofi 2006 WL 3491005 (D. Or. 
November 30, 2006). In that case, the labor certification application specified an educational 
requirement of four years of college and a 'B.S. or foreign equivalent.' The district court determined 
that 'B.S. or foreign equivalent' relates solely to the alien's educational background, precluding 
consideration of the alien's combined education and work experience. Id. at * 11-13. Additionally, 
the court determined that the word 'equivalent' in the employer's educational requirements was 
ambiguous and that in the context of skilled worker petitions (where there is no statutory educational 
requirement), deference must be given to the employer's intent. Id. at *14. However, in professional 
and advanced degree professional cases, where the beneficiary is statutorily required to hold a 
baccalaureate degree, the court determined that USCIS properly concluded that a single foreign 
degree or its equivalent is required. Id at *17, 19. In the instant case, unlike the labor certification 
in Sncrpnrrmes.com, Inc . the petitioner's intent regarding educational equivalence is clearly stated on 
tlic 1:TA 9089 and docs 110t incluilc altcmati\cs to ,I l i ) i~ r - j c~u  bachclor'~ 11cg1.c~. !lie COLIII  il: 

Siz~q1nni7zes.com, Inc. recognized that even though tlie labor certification may be preparecl with the alien 
in mind, USCIS has an independent role in detern~ining whether the alien meets the labor certification 
recluirements. Id at *7. Thus, tlie court collcluded that where tlie plain language of tliose requirc~nciits 
does not support the petitioner's asserted intent, USCIS "docs not e1-r in applying the requircniellts as 
written." Id. See also Maramjaya v. USCIS, Civ. Act No. 06-2158 (RCL) (D.C. Cir. March 26, 
2008)(upholding an interpretation that a "bachelor's or ecluivalent" requirement necessitated a single 
four-year degree). In this matter, the ETA Forni 9089 does not specify an equivalency to the 
requirement of a bachelor's degree in science, computer science, or a related field. 

In evaluating the beneficiary's qualifications, USCIS must look to the job offer portion of the labor 
certification to determine the required qualifications for the position. USCIS may not ignore a term 
of the labor certification, nor may it impose additional requirements. See Matter of Silver Drugon 
Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm. 1986). See also, Madany, 696 F.2d at 1008; 
K. R. K. Irvine, Inc., 699 F.2d at 1006; Stewart Infra-Red Commissary of Massachusetts, Inc. v. 
Coomey, 661 F.2d 1 (1st Cir. 1981). Where the job requirements in a labor certification are not 
otherwise unambiguously prescribed, e.g., by professional regulation, USCIS must examine "the 
language of the labor certification job requirements" in order to determine what the petitioner must 
demonstrate that the beneficiary has to be found qualified for the position. Madany, 696 F.2d at 
101 5. The only rational manner by which USCIS can be expected to interpret the meaning of terms 
used to describe the requirements of a job in a labor certification is to "examine the certified job 
offer exactly as it is completed by the prospective employer." Rosedale Linden Park Company v. 
Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS's interpretation of the job's 
requirements, as stated on the labor certification must involve "reading and applying the plain 
language of the [labor certification application form]." Id. at 834 (emphasis added). USCIS cannot 
and should not reasonably be expected to look beyond the plain language of the labor certification 
that DOL has formally issued or otherwise attempt to divine the employer's intentions through some 
sort of reverse engineering of the labor certifi~ation.~ 

The AAO notes that counsel implies that the H-1B regulation may be applied to this labor 
certification. Immigrant visa regulations are different from non-immigrant visa regulations, so the 



Moreover, for classification as a member of the professions, the regulation at 8 C.F.R. 
§ 204.5(1)(3)(ii)(C) requires the submission of "an official college or university record showing the 
date the baccalaureate degree was awarded and the area of concentration of study." (Emphasis 
added.) Moreover, it is significant that both the statute, section 203(b)(3)(A)(ii) of the Act, and 
relevant regulations use the word "degree" in relation to professionals. A statute should be 
construed under the assumption that Congress intended it to have purpose and meaningful effect. 
Mountain States Tel. & Tel. v. Pueblo of Santa Ana, 472 U.S. 237, 249 (1985); Sutton v. United 
States, 819 F.2d. 1289, 1295 (5"' Cir. 1987). It can be presumed that Congress' narrow requirement 
of a "degree" for members of the professions is deliberate. Significantly, in another context, 
Congress has broadly referenced "the possession of a degree, diploma, certificate, or similar award 
from a college, university. school, or other institution of learning." Section 203(b)(2)(C) (relating to 
:~licti\ o f  cvctptional ability). 'i hus. the requirement n! scctio~i 303(b)(3)(A)(ii) tl?,~t an el isih!e nlic11 
both have a baccalaureate "degree" and be a member of the professions reveals that membcs of the 
profession must have a clegrcc and that a diploma or certificate from an institution of learning other 
than a college or university is a potentially similar but distinct type of credential. Thus, e17cn if u e  
did not require "a" degree that is the foreign equivaleiit of a U.S. baccalaureate, we could not 
consider education earned at an institution other than a college or university. 

The record of proceeding contains six credentials evaluations. The first evaluation is from- 
an evaluator for the European-American IJniversity. The evaluation describes the 

beneficiary's education as being the equivalent of a bachelor's degree in computer science due to the 
amount of classroom hours that the beneficiary logged while in school. The second evaluation is 
from a professor at the University of Bombay. The evaluation describes the 
beneficiary's education as being the equivalent of a bachelor's degree in the United States due to the 
number of contact hours that the beneficiary completed in school. The third evaluation is f r o m  

an evaluator for Marquess Educational Consultants. The evaluation describes the 
beneficiary's education as being the equivalent of a bachelor's degree in computer science due to the 
amount of Carnegie Units or credit hours that the beneficiary spent in class. The fourth evaluation is 
f r o m ,  an evaluator for the International Credentials Evaluation and Translation 
Services (ICETS). The evaluation describes the beneficiary's combined bachelor's degree and one- - 

year post secondary diploma as bein the e uivalent of a bachelor of science degree in computer 
science. The fifth evaluation is from a, a professor at the University of Miami. The 
evaluation describes the beneficiary's education and work experience as being the equivalent of a - 

with a major in computer information systems. The sixth evaluation is from = 
, an evaluator for 1 The evaluation 

describes the beneficiary's education and work experience as being the equivalent of a bachelor's 
degree in computer information systems due to the number of credit hours that the beneficiary spent 
in class. The AAO notes that these evaluations come to different conclusions as to the beneficiary's 

H-1B non-immigrant regulation may not be applied to this labor certification. Three years of 
experience may not be equated to one year of education. This equivalence applies to non-immigrant 
H-IB petitions, not to immigrant petitions. See 8 CFR $214.2(h)(4)(iii)(D)(5). 



qualifications. Matter of Ho, 19 I&N Dec. 582,591-592 (BIA 1988) states: 

It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such 
inconsistencies, absent competent objective evidence pointing to where the truth, in 
fact, lies, will not suffice. 

In response to the request for evidence, counsel submits a letter stating that he has replaced prior 
counsel and urging the AAO to discount the first three credentials evaluations submitted and to 
consider only the last three within its analysis. USCIS may, in its discretion, use as advisory 
opinions statements subniitted as expert testimony. However, where an opinion is not in accord with 
other inforlilatioll or is in any way questionable. the Ser~~ice is not required to c~ccept or may give 
Icsh iicight 10 tllilt C\ ~ C ~ C I ~ C C  .\lri/fe/ oJ ( ' '11  o i l  I I I / ~ I  i l i~fioi l l~' .  19 I&N Ilcc. 791 (C omm. l?SS).  The 
AAO notes that the last three evaluations specifically state that the beneficiary only has the 
equivalence of a bachelor of science degree bascd on a co~nbination of education and experience. 
'I'hus, the beneficiary does not have a single source foreign degree equivalent to a U.S. bachelor's 
degree. The petitioner specifically stated on the ETA Form 9089 that such a combination of 
education and experience would not be accepted. Additionally, the regulation at 8 C.F.R. S 
204.5(1)(3)(ii)(C) is clear in allowing only for the equivalency of one foreign degree to a United States 
baccalaureate. Accordingly, the AAO does not find any of tlie credentials evaluations to provide 
compelling arguments that the beneficiary meets the education requirements for the proffered position. 

The ETA Form 9089 does not provide that the minimum academic requirements of four years of 
college and a bachelor's degree in science, computer science, or a related field might be met through 
three years of college and a one-year post secondary diploma or some other formula other than that 
explicitly stated on the ETA Form 9089. Some of the copies of the notice(s) of Internet and 
newspaper advertisements, provided with the petitioner's response to the request for evidence issued 
by this office, also fail to advise any otherwise qualified U.S. workers that the educational 
requirements for the job may be met through a quantitatively lesser degree or defined equivalency. 
USCIS may not ignore a term of the labor certification, nor may it impose additional requirements. 
See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm. 1986). See also, 
Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K. R. K. Irvine, Inc. v. Landon, 699 F.2d 1006 
(9th Cir. 1983); Stewart Infa-Red Commissary of Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st 
Cir. 1981). 

The AAO notes that the petitioner submitted its online and newspaper ads for the position in 
response to the AAO's request for evidence. The petitioner additionally submitted case law and 
regulations in support of its position as well as letters documenting the beneficiary's prior work 
experience. The AAO notes that counsel failed to submit any evidence within recruitment notices 
regarding the petitioner's intent to hire someone with a combination of education and experience. 
Counsel also did not submit any information that had been provided to DOL in connection with the 
labor certification process regarding the petitioner's intent to hire such an employee. Thus, it cannot 
be concluded that U.S. workers with less than a four-year bachelor's degree were given proper 
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notice of the available position andfor that they applied for the position. The present petition can 
only be approved if the beneficiary satisfies the minimum stated requirements for the position sought 
and if the beneficiary meets the requirements of the labor certification. Here, the position clearly 
requires a bachelor's degree; the beneficiary does not satisfy the regulation based upon his three-year 
degree. Thus, the beneficiary does not meet the terms of the labor certification, regardless of 
whether it is considered a professional or skilled worker position. 

The beneficiary does not have a United States baccalaureate degree or a foreign equivalent degree, 
and, thus, does not qualify for preference visa classification under sectio~l 203(b)(3)(A)(ii) of the 
L\ct. The AAO also notes that even if this \\.-ere considered to be a sl<illed \\.-orlcer position, the 
petition could not be approved because the beneficiary does not meet the requirelllellts of the labor 
certification. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


