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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner is a gas station and convenience store. It seeks to employ the beneficiary 
permanently in the United States as a manager, retail store ("Manager"). As required by statute, an 
ETA 750, Application for Alien Employment Certification approved by the Department of Labor 
(DOL), accompanied the petition. The director determined that the petitioner had failed to establish 
that the beneficiary possessed the required experience as set forth on the labor certification. The 
director also concluded that the petitioner had failed to establish its continuing financial ability to 
pay the proffered wage beginning as of the priority date. The director additionally denied the 
petition with a finding of fraud' based on an overseas consulate investigation pertinent to the 
beneficiary's qualifying experience. 

On appeal, the petitioner, through counsel, submits additional evidence and maintains that the 
petitioner has established that the beneficiary possessed the requisite experience, that the 
petitioner demonstrated its continuing ability to pay the proffered wage and that there was no 

The regulation at 20 C.F.R. $ 656.30(:d) provides: 

Invalidation of labor certijications. After issuance, a labor certification may be revoked 
by ETA using the procedures described in $656.32. Additionally, after issuance, a labor 
certification is subject to invalidation by the DHS or by a Consul of the Department of State 
upon a determination, made in accordance with those agencies' procedures or by a court, of 
fraud or willful misrepresentation of a material fact involving the labor certification application. 
If evidence of such fraud or willful misrepresentation becomes known to the CO or to the Chief, 
Division of Foreign Labor Certification, the CO, or the Chief of the Division of Foreign Labor 
Certification, as appropriate, shall notify in writing the DHS or Department of State, as 
appropriate. A copy of the notification must be sent to the regional or national office, as 
appropriate, of the Department of Labor's Office of Inspector General. 

The regulation at 20 C.F.R. 5 656.31(a) provides that a certifying officer "may deny any 
application for permanent labor certification if the officer finds the application contains false 
statements, is fraudulent, or was otherwise submitted in violation of the Department's permanent 
labor certification regulations." 

The director also cited the fact that the petitioner's former counsel, had been 
charged with racketeering involving harboring illegal aliens and the falsification of labor 
certifications on behalf of gas stationlrnini-m&t businesses. Pursuant to the fraud finding, 
United States Citizenship and Immigration Services (USCIS) invalidated the labor certification. 
The AAO notes that was convicted on April 14, 2005 of immigration fraud and 
sentenced to 78 months in prison followed by three years of supervised release. 



basis for a finding of fraud.' 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 8 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also, Janku v. US. Dept. of Transp., NTSB, 925 F.2d 1 147, 1 149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). An application or petition that fails to comply with the technical 
requirements of the law may be denied by the AAO even if the Service Center does not identify 
all of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United 
States, 299 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), afd. 345 F.3d 683 (9th Cir. 2003); see also 
Dor v. INS, 891 F.2d 997, at 1002 n. 9. 

In this case, for the reasons set forth below, the AAO concurs with the denial of the petition 
based on the petitioner's failure to establish that the beneficiary acquired the requisite two years 
of work experience as set forth on the ETA 750 and that the petitioner failed to demonstrate its 
continuing financial ability to pay the proffered wage. Although the AAO does not make a 
specific finding of fraud or willful misrepresentation based on the current record, we find that the 
petitioner failed to establish that the job offer was bonafide. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 4 
1 153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants who 
are capable, at the time of petitioning for classification under this paragraph, of performing skilled 
labor (requiring at least two years training or experience), not of a temporary or seasonal nature, for 
which qualified workers are not available in the United States. 

The regulation at 8 C.F.R. 4 204.5(g)(2) states, in pertinent part: 

Ability of prospective employer to pay wage. Any petition filed by or for 
an employment-based immigrant which requires an offer of employment 
must be accompanied by evidence that the prospective United States 
employer has the ability to pay the proffered wage. The petitioner must 
demonstrate this ability at the time the priority date is established and 
continuing until the beneficiary obtains lawful permanent residence. 
Evidence of this ability shall be in the form of copies of annual reports, 
federal tax returns, or audited financial statements. 

Pursuant to establishing the beneficiary's qualieing experience, the regulation at 8 C.F.R. 4 
204.5(1)(3) further provides in relevant part: 

The procedural history in this case is documented by the record and incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 
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(ii) Other documentation- 

(A) General. Any requirements of training or experience for skilled 
workers, professionals, or other workers must be supported by letters 
from trainers or employers giving the name, address, and title of the 
trainer or employer, and a description of the training received or the 
experience of the alien. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on 
the priority date, the day the Form ETA 750 was accepted for processing by any office within 
DOL's employment system. The petitioner must also demonstrate that a beneficiary has the 
necessary education and experience specified on the labor certification as of the priority date. 
See 8 C.F.R. 5 204.5(d); Matter of Wing's Tea House, 16 I&N 158 (Act. Reg. Comm. 1977). 

To determine whether a beneficiary is eligible for an employment based immigrant visa as set forth 
above, United States Citizenship and Immigration Services (USCIS) is bound to follow the pertinent 
regulatory guidelines pursuant to 203(b)(3)(A)(i) of the Act. USCIS jurisdiction includes the 
authority to examine an alien's qualifications for preference status and to investigate the petition 
under section 204(b) of the Act, 8 U.S.C. tj 1 154(b). This authority encompasses the evaluation of 
the alien's credentials in relation to the minimum requirements for the job, even though a labor 
certification has been issued by the DOL. Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K R.K 
Iwine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infia-Red Commissary v. Coomey, 
662 F.2d 1 (1'' Cir. 1981); Denver v. Tofu Co. v. INS, 525 F. Supp. 254 (D. Colo. 1981); Chi- 
FengChang v. Thornburgh, 719 F .  Supp. 532 (N.D. Tex. 1989). In evaluating the beneficiary's 
qualifications, USCIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Dragon Restaurant, 
19 I&N Dec. 401,406 (Comm. 1986). 

Here, the Form ETA 750 was accepted for processing on April 18,2001 .3 The proffered wage is 
stated as $22.50 per hour, which amounts to $46,800 per year. Part B of the ETA 750, signed by 
the beneficiary on March 27, 2001 does not indicate that the petitioner has employed the 
beneficiary. 

On Part 5 of the Application for Alien Worker (Form I-140), the petitioner claims that it was 
established on April 1, 2001, that it has a gross annual income of $1,250,917 and a net annual 

If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin 
issued by the Department of State to determine when a beneficiary can apply for adjustment of 
status or for an immigrant visa abroad. Thus, the importance of reviewing the bonafides of a job 
opportunity as of the priority date, including a prospective U.S. employer's ability to pay the 
proffered wage is clear. 



income of $50,936. The space left for current number of employees is blank. On Part 6 of the 
Form 1-140, the petitioner indicates that the position to be filled by the beneficiary is a new 
position. 

On Item 13 of Part A of the ETA 750, the job duties of the certified position require the applicant 
to "manage store for efficiency & profit. Hire, train & supervise employees. Prepare work 
schedule & assign duties to workers. Reconcile cash with pump meter readings, sales slips, & 
credit charges." Item 14 of the ETA 750 A indicates that two years of job experience in the 
offered job of "manager" is required. No other requirements are listed in Item(s) 13 and 14. 

On Item 17 of Part A of the ETA 750 the number of employees alien will supervise is listed as 
"2-3 

On Part B of the ETA 750, the beneficiary states that he was unemployed from April 2000 to the 
present (date of signing).4 The beneficiary claims one period of qualifying employment on Part 
B of the ETA 750. He states that he worked full-time as a manager from December 12, 1997 to 
March 2000 at in Islamabad, 
Pakistan. As evidence of the beneficiary's experience, the petitioner submitted: 

Islamabad. does not identify his job tile in the letter. He states 
that the beneficiary worked at this entity from September 1997 to March 2000 
performing the duties of a gas station and select store manager. His duties 
included "all company correspondence, maintaining employee records, pays 
and accounts etc. Keeping the staff level at 100%. Scheduling and 
performance evaluation of all the accounts keeping up to date records of the 
Select Store and ordering merchandise." 

"To [the beneficiary's] credit was the successful addition and commissioning 
of a quick Oil Change section. . ." 

The director requested additional evidence from the petitioner on November 4, 2003. She 
requested evidence of the number of employees and their positions that the petitioner presently 
employed at the location where the beneficiary would work because the Form 1-140 had not 
contained this information on Part 5. She also requested copies of Wage and Tax Statements 

4 ~ h e  biographic information Form G-325A, signed by the beneficiary on October 18, 2002 and 
submitted in connection with his application for permanent residence or to adjust status (Form I- 
1485) also claims that he had been unemployed since April 2000. 
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(W-2s) of at least two of the workers that the beneficiary would manage as represented on the 
ETA 750. 

The director also initiated an overseas consular investigation. The FSN investigator reviewed the 
employment verification letter f r o m  and replied on March 
9,2004: 

After reviewing the employment letter I placed a call to the service center and 
talked to the shift in charge w h o  has been working at the gas station 
for the last seven years. t o l d  me that he has not heard of any one 
working as a Manager or Store keeper by the name of [the beneficiary]. = 

further told me that Manager of the gas station w o u l d  be in 
tomorrow morning at 1000 hours. I would check upon the validity of the letter 
and employment with him tomorrow. 

It is noted that the record does not contain the results of direct contact by the investigator with 

Several new statements in support of the beneficiary's qualifying two years of full-time 
experience were submitted on appeal. Counsel asserts that the director failed to request such 
documentation as a result of the investigation, prior to the petition's denial and invalidation of 
the labor certification. 

B. The beneficiary provided a signed statement "under penalty of perjury" 
affirming that he worked as a manager at in 
Islamabad, Pakistan from December 1997 to March 2000. The beneficiary 
stated his surprise that the investigation did not verify his employment and 
identified the person contacted as '-' The beneficiary 
stated that used to be a daily laborer and had since become a clerk. 
The beneficiary states that his uncle, '-j' has since 
approached i n  Pakistan and obtained a sworn affidavit from him, 
attached to a photograph of me. The beneficiary states that ' stated 
in the affidavit that he did recognize my photo and that I used to work there 
'four or five years ago.' According to the beneficiary, also stated 
that he used to work the evening shift and did not come in contact with me 
often, but did see me there and knew that I was in management. The 
beneficiary asserts that "[Iln my position . . .I did not interact frequently with 

and other daily laborers, and I had shift foremen employees to hire 
and pay day laborers such a s  Also, there is new ownership and 
management at the station, so none of the current higher management would 
know me." The beneficiary offers that m a y  have been guarded 
about whether he knew me when questioned by strangers. 



C. Also provided is an "affidavit," dated July 12, 2004, indicating the signer is 'm 
' of Rawalpindi, Pakistan. The affidavit states: 

. . . .confirm that, [the beneficiary] used to work at a four or five years ago. The exact period that he 
worked there is not known to me. I recognize his photograph shown to me by his 
u n c l e ,  I was approached by some officials who wanted to 
confirm if [the beneficiary] worked here or not. I told them I did not know. Since 
I used to work the evening shift, I did not come into often contact with [the 
beneficiary1 but at times i did see him here and knew that he was in the 

2004, and attested to on Julv 3, 2004,~ indicating that he was the managing - - 
director and partner o f  H: states that the [beneficiary] 
"worked with us from 1997 to March 2000." - further states that 
"[I]t was with the help of [the beneficiary], that we set up the select store 
Merchandising section. All these concepts were new to the Gas Station business 
in Pakistan and [the beneficiary] provided valuable contribution in its conception 

adds that the "partnership of 
was dissolved in the year 2001 and thereafter 

over operations of the gas station for 3 
year and brought in new staff members." 

E. Affidavit from ' Rawalpindi, Pakistan, dated July 9, 2004. 
-1 provided that he knew the beneficiary for over a decade and stated that 
"[I] do vividly remember his appointment at w a y  back in 
late Nineties where I used to visit him frequently during different times of the 
day." 

July 8,2004, which provides that: 
We do hereby verify that '[the beneficiary] was approached by us in 1999 to set 
up four Petrol Stations on the same lines as were developed for - 

[The beneficiary] was offered a position in our company with more pay 
than he was being paid by ] [The beneficiary] declined our 
offer citing personal reasons. 

We can verify that [the beneficiary] did work for -1 and that 
we contacted him there after determining that all the changes made at - 
w e r e  introducing new trends in this business. 

Why the document was attested to on a different date than it was signed is unclear. The 
attestation includes a stamp for the "Advocate High Court." 



the parties were aware that the beneficiary 
documents codirm whether his employment 

affidavit specifies the years between 1997 and 
March 2000, he fails to specify the beneficiar 's job title and fails to confirm whether his 
employment was full-time or part-time. affidavit is illogical in that he states that he 
was "approached by some officials" when the investigator's statement refers to his own 
telephone call to this individual in which said that he had never heard of the 
beneficiary, not that he "did not know'' as he now states on the affidavit. It is additionally noted 
that the beneficiary's undated employment verification letter that was initially submitted from - - used a Shell Station logo, yet the beneficiary claiks that none of the 
current higher management would know him. 

The petitioner must demonstrate that a beneficiary has the necessary education and experience 
specified on the labor certification as of the priority date. It is incumbent on the petitioner to 
resolve any inconsistencies in the record by independent objective evidence, and attempts to 
explain or reconcile such inconsistencies, absent competent objective evidence pointing to where 
the truth, in fact, lies, will not suffice. Doubt cast on any aspect of the petitioner's proof may, of 
course, lead to a reevaluation of the reliability and sufficiency of the remaining evidence offered 
in support of the visa petition. Matter of Ho, 19 I&N Dec. 582,591-592 (BIA 1988). 

The AAO issued a notice of derogatory evidence on July 8, 2008, discussing several issues and 
directing the petitioner that additional evidence would be necessary to establish eligibility. 
Relevant to the numerous statements on appeal relating to the beneficiary's qualifying 
employment experience, the AAO noted that the petitioner should submit independent objective 
evidence such as the beneficiary's pay records in order to document his qualifling full-time 
employment as a manager. Although the petitioner, through current counsel, responded to issue 
of the familial relationship of the beneficiary as the son-in-law of the petitioner's owner, he 
indicated that the petitioner no longer wished to respond to the request for evidence from the 
AAO as indicated within the notice of derogatory inf~rmation.~ 

As noted above, although the record does not resolve the inconsistencies and vagueness of the 
employment verification documents as noted above, the record also fails to establish that the 
overseas consular investigation was sufficiently precise or complete upon which to determine 
that fraud or misrepresentation has occurred relevant to the beneficiary's claimed employment 

6 As noted herein, and in the AAO's notice of derogatory information, the beneficiary was the 
son-in-law of the petitioner's owner. The 2001 FOG 1 l i 0 ~  of also lists the 
beneficiary's wife as a 10% shareholder of the company. Following a review of the response 
received and the record of proceedings, the A& does not i&e a finding of G l l l l  
misrepresentation or fraud on this issue, but does find that this close familial relationship fails to 
support a bonafide job offer. 
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experience.7 That part of the director's decision is hereby withdrawn and the validity of the 
labor certification is reinstated. However, the evidence does not sufficiently support the 
petitioner's claim that the beneficiary acquired two full-time years of employment in the job 
offered as a manager. Moreover, the petitioner's failure to respond to this request for evidence 
fails to support eligibility on this issue. See 8 C.F.R. $ 5  103.3(b)(8) and (b)(13). Additionally, 
the failure to submit requested evidence which precludes a material line of inquiry shall be 
grounds for denial. 8 C.F.R. 5 103.3(b)(14). 

With reference to the petitioner's continuing financial ability to pay the proffered wage of 
$46,800 per year, it is noted that the petitioner on the Form I-140-is with an 
address of The ETA 750 similarly 
identifies the employer with the same address. The petitioner provided the sole proprietor's 
2001 individual federal income tax return, whereby income and expenses are 
listed on Schedule C. Subseauentlv counsel provides that the owner reorganized his business " 
into a Subchapter S ~orporatibn, as- ' doing business as The 
owner provided a signed statement attesting to the foregoing facts in support. Additionally, the 
petitioner's accountant provided a owned the i n  

orth Carolina, and also orth Carolina, as well as = 
Concord, North Carolina. 

Based on the reorganization, counsel asserts that would be the successor-in- 
interest to the sole proprietorship. This status requires documentary evidence that a petitioner 
has assumed all of the rights, duties, and obligations of the predecessor company. In order to 
maintain the original priority date, a successor-in-interest must demonstrate that the predecessor 
enterprise had the ability to have paid the certified wage at the priority date. See Matter of Dial 
Auto Repair Shop, Inc., 19 I&N Dec. 481 (Comm. 1986). The petitioner's owner provided a 
statement that he had owned t h e  gas station and convenience store from the 
beginning of 2001 as a sole proprietorship, and that he then incorporated the business under 

as a Subchapter S Corporation and continued to do business at the same 
location. As the business operated for part of the year as an S corporation, the petitioner asserts 
that the sole proprietor's 2001 Form 1040 must be considered in combination with the 
petitioner's Form 1120s in 2001. It is noted that f e d e r a l  employer 
identification number ( F E W  appears as on Schedule C of the sole proprietor's 
2001 individual tax return. The FEIN of - is as shown on its 2001 
corporate tax return. Therefore, the two companies are separate entities. 

7Willful misrepresentation of a material fact in these proceedings may render the beneficiary 
inadmissible to the United States, unless the petitioner is able to overcome findings of the U.S. 
Consulate investigation. See INA Section 212(a)(6)(c), 8 U.S. C. 5 1182, regarding 
misrepresentation, "(i) in general-any alien, who by fraud or willfully misrepresenting a material 
fact, seeks (or has sought to procure, or who has procured) a visa, other documentation, or 
admission to the United States or other benefit provided under the Act is inadmissible." 



In order to support the petitioner's claim of a successor-in-interest, the AAO requested that the 
petitioner submit the individual owner's 2002 and 2003 Form 1040 federal tax returns to 
demonstrate that is no longer listed individually on the petitioner's Form 1040, 
Schedule C as a separate entity. The petitioner's failure to respond to this request for evidence 
which precludes a material line of inquiry fails to support eligibility on this issue and permits the 
denial of the petition on this basis. See 8 C.F.R. $ 5  103.3(b)(8), (b)(13) and (b)(14). Therefore, 
it may not be concluded that the petitioner has established its continuing ability to pay the 
proffered wage beginning at the priority date or establish that is the 
successor-in-interest to - 
The petitioner must establish that its ETA 750 job offer to the beneficiary is a realistic one for 
the beneficiary that it sponsors. A petitioner's filing of an ETA 750 labor certification 
application establishes a priority date for any immigrant petition later filed based on the 
approved ETA 750 or ETA Form 9089. Therefore, the petitioner must establish that each job 
offer was realistic as of the respective priority date, and that the offer remained realistic for each 
year thereafter, until the beneficiary obtains lawful permanent residence. See Matter of Great 
Wall, 16 I&N Dec. 142 (Acting Reg. Comrn. 1977). See also 8 C.F.R. 8 204.5(g)(2). It is within 
USCIS' role to determine whether the job offer is realistic and that the petitioner intends to 
employ the beneficiary in accordance with the terms of the labor certification. See Sunoco 
Energy Development Company, 17 I&N Dec. 283 (R.C. 1979); see also 20 C.F.R. 5 
656.30(~)(2). 

The regulation at 20 C.F.R. fj 656.3 defines an employer as a "person, firm, or association, or 
corporation which currently has a location with the United States to which U.S. workers can be 
referred and which proposes to employ a full time worker." In this case, the petitioner asserts 
that he incorporated the business in March 2001 and prior to that, he operated the business as a 
sole proprietorship. The petitioner did not provide any evidence relevant to number of 
employees that it employed at i t s l o c a t i o n  as of the priority date of April 18, 
2001.8 The director had requested that the petitioner provide evidence that the business had 
employed two or three workers in order to establish that the job offer for a new position of 
manager would be realistic as of the priority date. As noted above, on item 17 of the ETA 750, 
which established the April 18, 2001, priority date, the petitioner asserted that the beneficiary 
would supervise 2-3 workers. Within the AAO's notice of derogatory information, it was noted 
that the beneficiary's proposed wage offer was specified as $46,800. The petitioner's tax returns 
reflect that it pays all its workers combined an amount approximately equal to the beneficiary's 
salary. The 2002 W-2s reflect that the petitioner's top earner, the owner, was paid $13,000. 
Therefore it is unrealistic that the petitioner intends to pay the beneficiary $46,800 in accordance 
with the terms of the certified labor certification or that the business required a full-time manager 
at that time. The AAO requested evidence from the petitioner to demonstrate that the position 
was realistic beginning as of the priority date. The petitioner's failure to respond to this request 

The petitioner submitted several W-2s issued to workers in 2002. It is unclear where these 
workers were employed. 



for evidence which precludes a material line of inquiry fails to support eligibility on this issue 
and permits the denial of the petition on this basis. See 8 C.F.R. $ 5  103.3(b)(8), (b)(13) and 
(b)(14). Moreover, it may not be concluded that the petitioner established that the job offer in 
this case was bonafide. 

Based on a review of the evidence in the record and the argument submitted on appeal, the 
petitioner's failure to respond to the request(s) for evidence contained with the AAO's notice of 
derogatory information, it is concluded that although the director's finding of fraud is withdrawn, 
the petitioner has failed to demonstrate that the beneficiary had two years of full-time qualifying 
employment experience in the job offered as required by the ETA 750. The petitioner has also 
failed to establish its continuing ability to pay the proffered wage as of the priority date or that = 

is the valid successor-in-interest to i n  order to continue processing under the same 
labor certification. Finally, the job offer is not concluded to be bonafide. The petition will be 
denied for the above stated reasons, with each considered as an independent and alternative basis 
for denial. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. Here, that burden has not 
been met. 

ORDER: The appeal is dismissed. 


