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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a domestic employer/head of household. She seeks to employ the beneficiary 
permanently in the United States as a live-in domestic employee. As required by statute, the petition 
is accompanied by a labor certification application approved by the United States Department of 
Labor (DOL). The director determined that the petitioner had not established that the beneficiary is 
qualified to perform the duties of the proffered position with three months of qualifying employment 
experience. The director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's April 30, 2008 denial, the issue in this case is whether or not the 
petitioner has demonstrated that the beneficiary is qualified to perform the duties of the proffered 
position. The director determined that the petitioner did not submit sufficient evidence to establish 
that the beneficiary met the qualifications requirements set forth in the Form ETA 750. The director 
noted that the beneficiary provided conflicting information concerning her experience and dates of 
past employment. 

Section 203 (b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in 
the United States. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated 
on its labor certification application, as certified by the DOL and submitted with the instant petition. 
Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the labor certification 
application was accepted on February 23,2004. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). An application or petition that fails to comply with the technical requirements of the law 
may be denied by the AAO even if the Service Center does not identify all of the grounds for denial 
in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). The AAO considers 
all pertinent evidence in the record, including new evidence properly submitted upon appeal. l 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(I). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 



On appeal, counsel submits an experience letter from stating that the 
beneficiary was employed by her as live-in domestic employee from March of 1994 until September 
of 2002. Other relevant evidence in the record includes a statement from the beneficiary concerning 
her work history and a witness statement from ••••• 

On appeal, counsel asserts that the petitioner has established the beneficiary's qualifications to 
·perform the duties of the proffered position as those requirements are set forth on the Form ETA 
750. Counsel also states that inconsistent employment dates were stated on the Form ETA 750 as a 
result of a typographical error and/or a misunderstanding of the dates of the employment experience 
being sought as requested in question 15. 

To determine whether a beneficiary is eligible for an employment based immigrant visa, United States 
Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials meet the 
requirements set forth in the labor certification. In evaluating the beneficiary's qualifications, USCIS 
must look to the job offer portion of the labor certification to determine the required qualifications 
for the position. USCIS may not ignore a term of the labor certification, nor may it impose 
additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. 
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of Massachusetts, Inc. v. 
Coomey, 661 F.2d 1 (1 st Cir. 1981). According to the plain terms of the labor certification, the 
applicant must have three months of experience in the job offered. 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description ofthe training received or the experience ofthe alien. 

(D) Other workers. If the petition is for an unskilled (other) worker, it must be 
accompanied by evidence that the alien meets any educational, training and 
experience, and other requirements ofthe labor certificate. 

The AAO affirms the director's decision that the preponderance of the evidence does not 
demonstrate that the beneficiary acquired three months of experience in the proffered position from 
the evidence submitted into this record of proceeding. The beneficiary'S credentials and experience 
are set forth on the labor certification. It is noted, however, that the beneficiary did not sign the labor 
certification attesting to the work experience set forth in the Form ETA 750. On the section of the labor 
certification eliciting information of the beneficiary's work experience, the F orm ETA 750 states that 
the beneficiary was employed as a live-in domestic by Anna Marie Scheming from until January of 
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2000 until September of 2002. The beneficiary provided the following evidence regarding her 
employment experience: 

• Initially, the petitioner submitted a sworn statement from 
was her friend and co-worker when the beneficiary was employed by 
from January of 2000 until September of 2002. _ states that she worked for 

_ sister at the same time and that she spent her days with the beneficiary. The witness 
further set forth the beneficiary's duties while employed by Anna 

• In response to the director's request for evidence, the beneficiary issued a sworn statement dated 
April 7, 2008 wherein she stated that in March of 1994 she was granted a G-5 visa to work as a 
live-in domestic employee for _, and that she remained employed in that 
capacity until September of 20~etailed her responsibilities in that position 
and stated that she earned a salary of $400.00 per month. 

• A letter submitted on appeal from of Household, dated May 11, 
2008 states that in March of 1 was granted a G-5 visa to work as a live-in 
domestic for her family. that the beneficiary remained in her employ until 
September of 2002. The letter, however, does not state that the beneficiary began employment 
with her in 1994, even though the visa may have been granted at that time. The letter further set 
forth the duties and responsibilities of the position held by the beneficiary. It is noted that the 
experience letter includes the name, address, and title of the writer, and a specific description 
of the duties performed by the beneficiary as required by . See 8 C.F.R. 
§ 204.5(g)(I) and (l)(3)(ii)(A). In a previous letter dated May 21,2001 
that the beneficiary was her domestic employee, that the beneficiary was visiting relatives in 
the Philippines until August 19, 2001, and that the beneficiary would be returning to the 
United States on August 19,2001. 

experience are inconsistent. As noted above, the Form ETA 750 and the 
statement 0 state that the beneficiary was employed by from J of 
2000 until 2002. The employment statement from the beneficiary and 
imply that the beneficiary was employed by March of 1994 until September of 2002. 
Counsel stated on appeal that the inconsistency as to start of the beneficiary's employment with" 

as stated on the From ETA 750 (January of 2000), is a typographical error. This fails to explain 
the error in statement confirming the "dates in error" based on "personal knowledge." Counsel 
further states that the instruction for question 15 on the Form ETA 750 (experience section) is confusing as 
it requires experience to be listed for the past three years. The instruction, however, also asks that the 
petitioner list any other jobs held by the beneficiary relevant to the position being sought. The 
inconsistency is material to the claim because it has a direct bearing on the beneficiary's qualifications for 
the position sought. No additional evidence has been submitted which could establish or provide 
independent corroboration of the true dates of the beneficiary's employment such as 
copies of pay stubs or W-2 Forms. It is incumbent on the petitioner to resolve any inconsistencies in the 
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 



Page 5 

absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Doubt 
cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter ofHo, 19 I&N Dec. 
582,591 (BIA 1988). 

Additionally, the director noted in a March 14, 2008 request for evidence that the letter from _ 
_ was deficient and not from the employer. The petitioner did not submit evidence verifying 
the beneficiary's prior employment from the employer until on appeal. The purpose of the request 
for evidence is to elicit further information that clarifies whether eligibility for the benefit sought has 
been established, as of the time the petition is filed. See 8 C.F.R. §§ 103.2(b)(8) and (12). The 
failure to submit requested evidence that precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. § 103 .2(b )(14). As in the present matter, where a petitioner has been 
put on notice of a deficiency in the evidence and has been given an opportunity to respond to that 
deficiency, the AAO will not accept evidence offered for the first time on appeal. See Matter of 
Soriano, 19 I&N Dec. 764 (BIA 1988); Matter ofObaigbena, 19 I&N Dec. 533 (BrA 1988). If the 
petitioner had wanted the submitted evidence to be' considered, it should have submitted the 
documents in response to the director's request for evidence. ld. Under the circumstances, the AAO 
need not, and does not, consider the sufficiency of the evidence submitted on appeal. 

The evidence of record does not sufficiently establish that the beneficiary had the three months of 
required experience as a live-in domestic required by the Form ETA 750 based on the 
inconsistencies in the record. The petition, therefore, may not be approved. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


