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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
appeal will be dismissed. 

The petitioner claims to be a Chinese restaurant. It seeks to permanently employ the beneficiary in 
the United States as a Chinese cook. The petitioner requests classification of the beneficiary as an 
unskilled worker pursuant to section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the 
Act), 8 U.S.C. § 1153(b)(3)(A)(iii).1 The petition is accompanied by a Form ETA 750, Application 
for Alien Employment Certification (labor certification), certified by the U.S. Department of Labor 
(DOL). The priority date of the petition is March 8, 2004, which is the date the labor certification 
was accepted for processing by the DOL. See 8 C.F.R. § 204.5(d). 

As set forth in the director's October 20, 2008 denial, the primary issue in this case is whether the 
beneficiary can be classified as an unskilled worker. 

The petitioner appealed the decision on November 17, 2008. On appeal, the petitioner claims that 
the unskilled worker category is the correct category for the offered position 

The AAO maintains plenary power to review each appeal on a de novo basis. See Soltane v. DOJ, 
381 F.3d 143, 145 (3d. Cir. 2004). The AAO considers all pertinent evidence in the record, 
including new evidence properly submitted upon appeal. 

An unskilled worker is an alien who is capable of performing labor requiring less than two years 
training or experience. 8 C.F.R. § 204.5(1)(2). A skilled worker is an alien who is capable of 
performing labor requiring at least two years of training or experience. Id. The determination of 
whether a beneficiary is properly classified as a skilled worker or unskilled worker is based on the 
training and/or experience requirements of the offered position as set forth in the labor certification. 
8 C.F.R. § 204.5(1)(4). 

In the instant case, the labor certification states that the offered position requires two years of 
training and three years of experience in the job offered. Since the offered position requires at least 
two years of training or experience, the director's conclusion that the beneficiary is properly 
classified as a skilled worker, and not as an unskilled worker, is correct. Accordingly, the petition 
cannot be approved for this reason. 

This decision does not prevent the petitioner from filing a new petition on behalf of the beneficiary 
requesting the proper classification together with a new filing fee and the required supporting 
documentation. 

ISection 203(b)(3)(A)(iii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(iii), grants preference classification 
to qualified immigrants who are capable of performing unskilled labor, not of a temporary or 
seasonal nature, for which qualified workers are not available in the United States. 
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 
U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


