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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant 
visa petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 

The petitioner claims to be a used car dealer. It seeks to employ the beneficiary permanently in the 
United States as a mechanic pursuant to section 203(b)(3)(A)(iii) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. § I I 53(b)(3)(A)(iii). As required by statute, a labor certification 
accompanied the petition. Upon reviewing the petition, the director determined that the petitioner 
failed to demonstrate that it is a successor-in-interest to the business entity which filed the labor 
certification; that it has the ability to pay the proffered wage; and that the beneficiary has the work 
experience required by the terms of the labor certification. 

The AAO issued a request for evidence and notice of derogatory information (RFE) on January 21, 
2011. In its RFE, the AAO noted that the California Secretary of State's official website shows the 
petitioner's corporate status as "suspended," and that, if the business is no longer operating, the petition 

claims on appeal that its "current business name" is 
the AAO requested evidence that this limited liability 

""'HUH"'. The AAO noted in its RFE that the record is 
devoid of evidence addressing this claimed successorship.' 

In the RFE, the AAO specifically alerted the petitioner that failure to respond to the RFE would result in 
dismissal since the AAO could not substantively adjudicate the appeal without the information 
requested. The failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. See 8 C.F.R. § 103.2(b)(l4). 

correspOlJdence from the president of a company called 
The letter acknowledges that the 

u,"""", and, because the beneficiary "is 
"would like to continue to help [the 

not responsive to the AAO's 
is a successor-in-interest to either 

does not indicate that 
Ac(:ordingllytheco~resr)on(jen,ce 

1 As noted in the RFE, the labor certification is in the name 
an accountant's report dated July 30, 2003, 
organized in the state of California in SepteTIllier 
paragraph I, of the petitioner's appeal statement, "The petItIOner 
Vehicles, is one and the same business entity as or [sic 1 the successor-in-interest to the petitioner on 
the ETA 750 [i.e. Form ETA 750, Reliable Motors then and the 
current business 
2 According to the regulations, an "affected party" means a person or entity with legal standing in a 
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Because the petitioner failed to respond to the RFE, the AA 0 is dismissing the appeal. It appears 
more likely than not that the petitioner has abandoned the appeal as it has ceased doing business. 3 

It is noted that, even if the AAO were to consider the merits of the appeal, the appeal would be 
dismissed. The AAO conducts appellate review on a de novo basis. See Solfane v. DOJ, 381 F.3d 
143, 145 (3d Cir. 2004). The record is devoid of evidence establishing that Cargo Vans and 
Commercial Trucks, LLC is a successor-in-interest entitled to use the labor certification filed by 
Cargo Vans Only.Net, Inc.4 Accordingly, it has not been established that the petition is 
accompanied by a valid labor certification. 8 C.F.R. § 204.5(1)(3)(i); 20 C.F.R. § 656.30(c)(2). 
Going on record without supporting documentary evidence is not sufficient for purposes of meeting 
the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) 
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). 

Also, as noted by the director, the record fails to establish that the petitioner, or its claimed 
successor-in-interest, has the ability to pay the proffered wage as required by 8 C.F.R. § 204.5(g)(2). 
It does not appear as if the Forms W-2 submitted as evidence of wages paid to the beneficiary 
pertain to wages paid by the petitioning corporation. To the contrary, it appears that these wages 

proceeding, which does not include the beneficiary. 8 C.F.R. § 103.3(a)(l)(iii)(B). 
As noted in the AAO's RFE, where there is no active business, no legitimate job offer exists, and 

the request that a foreign worker be allowed to fill the position listed in the petition has become 
moot. Additionally, even if the appeal could be otherwise sustained, the petition's approval would 
be subject to automatic revocation pursuant to 8 C.F.R. § 205. 1 (a)(iii)(D) which sets forth that an 
approval is subject to automatic revocation without notice upon termination of the employer's 
business in an employment-based preference case. 
4 A petitioner may establish a valid successor relationship for immigration purposes if it satisfies 
three conditions. First, the petitioning successor must fully describe and document the transaction 
transferring ownership of all, or a relevant part of, the beneficiary'S predecessor employer. Second, 
the petitioning successor must demonstrate that the job opportunity is the same as originally offered 
on the labor certification. Third, the petitioning successor must prove by a preponderance of the 
evidence that it is eligible for the immigrant visa in all respects. Evidence of transfer of ownership 
must show that the successor not only purchased assets from the predecessor, but also the essential 
rights and obligations of the predecessor necessary to carryon the business in the same manner as 
the predecessor. To ensure that the job opportunity remains the same as originally certified, the 
successor must continue to operate the same type of business as the predecessor, in the same 
metropolitan statistical area and the essential business functions must remain substantially the same 
as before the ownership transfer. See Matter of Dial Auto Repair Shop, Inc., 19 I&N Dec. 481, 482 
(Comm'r 1986). In order to establish eligibility for the immigrant visa in all respects, the petitioner 
must support its claim with all necessary evidence, including evidence of ability to pay. The 
petitioning successor must prove the predecessor's ability to pay the proffered wage as of the 
priority date and until the date of transfer of ownership to the successor. In addition, the petitioner 
must establish the successor's ability to pay the proffered wage in accordance from the date of 
transfer of ownership forward. 8 C.F.R. § 204.5(g)(2); see also Matter of Dial Auto Repair Shop, 
Inc., 19 I&N Dec. at 482. 



Page 4 

were paid by a business organization having a different federal employer identification number 
(FEIN). Because a corporation is a separate and distinct legal entity from its owners and 
shareholders, the assets of other enterprises or corporations cannot be considered in determining the 
petitioning corporation's ability to pay the proffered wage. See Matter of Aphrodite Investments, 
Ltd., 17 I&N Dec. 530 (Comm. 1980); see also Sitar v. Ashcroft, 2003 WL 22203713 (D. Mass. Sept. 
18, 2003) ("nothing in the governing regulation, 8 C.F.R. § 204.5, permits [U.S. Citizenship and 
Immigration Services 1 to consider the financial resources of individuals or entities who have no legal 
obligation to pay the wage"). 

Furthermore, as it was not established that the beneficiary was paid at least the proffered wage of 
$31,200.00 from the April 30, 2001 priority date by any entity in 2001, 2002, 2003, 2006, and 2007, 
the petitioner is obligated to establish that it could pay the wage through its net income or net current 
assets. Although the director specifically requested copies of the petitioner's tax returns pursuant to 
8 C.F.R. § 204.5(g)(2) in order to evaluate the petitioner's income and assets, the petitioner only 
submitted Cargo Vans Only.net, Inc.'s tax returns from 2003 and 2004, which were submitted for the 
first time on appeal. Although these tax returns (Forms 1120, U.S. Corporation Income Tax Return) 
show net current assets in excess of the proffered wage in those years, this accounts for only two 
years of the period of time for which the petitioner is obligated to establish its ability to pay the 
proffered wage. As noted above, this entity is now suspended from doing business by the state of 
California, and the record is devoid of evidence pertaining to the petitioner's ability to pay the 
proffered wage in other years. Accordingly, the appeal would be dismissed for this additional 
reason. 

Finally, as noted by the director, the petition is devoid of evidence that the beneficiary had one year 
of experience as an automobile mechanic as required by the labor certification. To be eligible for 
approval, a beneficiary must have the education and experience specified on the labor certification as 
of the petition's filing date, which as noted above, is April 30, 2001. See Matter of Wing's Tea 
House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Evidence of work experience must be in the 
form of letters from employers giving the name, address, and title of the employer and describing the 
experience of the beneficiary. 8 C.F.R. § 204.5(1)(3)(ii)(A). 

On appeal, the petitioner submitted for the first time a letter dated April 21, 2009 from Globe Auto 
Sales of North Hollywood, California, claiming that the beneficiary worked for it as a mechanic 
from June 1997 to August 1998 as an "independent contractor" who was "paid accordingly per job." 
Therefore, as this letter does not establish that the beneficiary worked for Globe Auto Sales 
performing the duties of a mechanic on a full-time basis, it cannot be concluded that he has at least 
one year of experience in the job offered. To the contrary, this letter implies that the beneficiary was 
more likely than not employed on an intermittent, part-time basis as he was paid "accordingly per 
job." Furthermore, this employment experience was not listed by the beneficiary on his Form ETA 
7508. Accordingly, this claimed experience lacks credibility and will not be considered persuasive 
evidence of the beneficiary having gained the requisite employment experience by the priority date. 
See Matter of Leung, 16 I&N Dec. 2530 (BIA 1976) (where the Board notes in dicta that the 
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beneficiary's experience, without such fact certified by the Department of Labor on the beneficiary's 
Form ETA 750B lessens the credibility ofthe evidence and facts asserted). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


