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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa 
petition, which is now before the Administrative Appeals Office (AAO) on appeal. The appeal will 
be dismissed. 

The petitioner is a computer software consultancy firm. It seeks to employ the beneficiary permanently 
in the United States as a software engineer pursuant to section 203(b )(3)(A) of the hnmigration and 
Nationality Act (the Act), 8 U.S.C. § 1153(b)(3)(A). As required by statute, a Form ETA 750, 
Application for Alien Employment Certification approved by the Department of Labor (DOL), 
accompanied the petition. Upon reviewing the petition, the director determined that the petitioner 
failed to establish that the beneficiary has a U.S. bachelor's degree or foreign equivalent degree as 
required by the terms of the Form ETA 750 and denied the petition, accordingly. 

The AAO issued a request for evidence (RFE) on October 3, 2011 relevant to the beneficiary'S 
educational credentials. The AAO explained that it consulted a database that did not equate the 
beneficiary's credentials to a U.S. bachelor's degree and the evidence in the record of proceeding as 
currently constituted did not support a determination that the petitioner intended the actual minimum 
requirements of the proffered position to include alternatives to a Bachelor's degree such as the 
credentials held by the beneficiary. The AAO also solicited evidence from the petitioner relevant to the 
petitioner's ability to pay the proffered wage of $60,000 per year pursuant to the requirements of 8 
C.F.R. § 204.5(g)(2) and whether the job opportunity has changed to the petitioner's Florida location as 
given its address on its 2006 federal corporate tax return. Additionally, the AAO requested proof 
clarifying whether the petitioner still exists in its original form as set forth on the labor certification or 
whether a successorship-in-interest has been established that still supports the bona fides of the 
petitioner's job offer.1.2 

The petitioner was afforded 45 days to respond to the issues set forth in the RFE. In the RFE, the AAO 
specifically alerted the petitioner that failure to respond to the RFE would result in dismissalsince the 
AAO could not substantively adjudicate the appeal without the information requested. The failure to 
submit requested evidence that precludes a material line of inquiry shall be grounds for denying the 
petition. See 8 C.F.R. § 103.2(b)(l4). 

1 The AAO conducts appellate review on a de novo basis. The AAO's de novo authority is well 
recognized by the federal courts. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004). 
2 New Hampshire corporate online records show . status in New Hampshire as 
"merged." See accessed September 23, 
2011. 

Where there is no active business, no bona fide job offer exists, and the request that a foreign worker 
be permitted to fill the offered position in the petition has become moot. Additionally, even if the 
appeal could be otherwise sustained, the petition's approval would be subject to automatic 
revocation pursuant to 8 C.F.R. § 205.I(a)(iii)(D), which sets forth that an approval is subject to 
automatic revocation without notice upon termination of the employer's business in an employment
based preference case. 
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Because the petitioner failed to respond to the RFE, the AAO is dismissing the appeal. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


