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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a private household. It seeks to employ the beneficiary permanently in the United 
States as a domestic cook. As required by statute, the petition is accompanied by a Form ETA 750, 
Application for Alien Employment Certification, approved by the United States Department of 
Labor (DOL). The director determined that the petitioner had not established that the beneficiary 
meets the experience requirements of the Form ETA 750. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's May 3, 2008 denial, the single issue in this case is whether the 
petitioner has shown that the beneficiary meets the experience requirements of the Form ETA 750. 
The director noted that on the Form ETA 750, Part B, signed by the beneficiary on March 15,2005, 
the beneficiary did not indicate any employment history. 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.s.c. 
§ 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not available in 
the United States. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated 
on its ETA Fonn 750 as certified by the DOL and submitted with the petition. Matter (If' Win!?'s Tea 
House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the ETA Form 750 was accepted on March 
21,2005. 

The AAO conducts appellate review on a de novo basis. See Soitane v. DO}, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted on appeal. I 

On appeal, counsel asserts that "As per [DOLI overlooked the request for the experience letter from 
the alien ... our office did not notice the detail." In support of the appeal, counsel submits an 
undated letter, with translation, from of Guatemala stating that the 
beneficiary worked at her house as a housekeeper until June 1993, preparing all food 
consumed by the family and supervising the children and preparing them for school. 

I The submission of additional evidence on appeal is allowed by the instructions to the Form 1-290B, 
which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(I). The record in this case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. 
See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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To determine whether a beneficiary is eligible for an employment based immigrant visa, United States 
Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials meet the 
requirements set forth in the labor certification. In evaluating the beneficiary's qualifications, USC IS 
must look to the job offer portion of the labor certification to determine the required qualifications 
for the position. uscrs may not ignore a term of the labor certification, nor may it impose 
additional requirements. See Matter of'Silver Dragon Chinese Restaurant, 19 I&N Dec. 401. 406 
(Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. Irvine, InC'. v. 
Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of'M(ls.wchuseffs. Inc. v. 
Coomey, 661 F.2d I (1 st Cir. 1981). 

On the ETA Form 750, Item 13, the petitioner describes fully the job to be performed by the beneficiary 
as: 

Prepare and cook breakfast for six members of the household. Sees that children are 
ready for school and puts them on the school bus. Although we have cleaning help, her 
task l sic 1 do include some cleaning and laundry and ironing which she does in the 
morning. Prepares luch l sic J for the children and serves them lunch when they come 
back from school, will supervise children while they do their course work. Cooks full 
dinner for the household every evening which is a three course meal. Washes the dishes 
and cleans the kitchen. Cooks Jewish traditional kosher cooking on a daily daily [sic] 
basis and also for our special Sabbath meals on Friday night for us and guests, and 
Saturdays for special occasions and Jewish holidays. 

On the ETA Form 750, Item 14, the petitioner indicates that there are no minimum education or training 
requirements for the position offered, however, three months of experience in the job offered are 
required. The petitioner did not allow for the applicant to gain qualifying experience in any related 
occupation. There arc no additional special requirements for the position listed on the ETA Fonn 750. 

The duties of the proffered position as stated include the cooking of Jewish traditional kosher meals 
on a daily basis and for Sabbath meals and other special occasions and holidays.' 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

2 It is noted that the job description states that the beneficiary will cook for six members of the 
household; however, the petitioner's tax returns show only two members of the household. FUl1her, the 
Form ETA 750 was signed by the petitioner's daughter-in-law. If the petitioner wishes to pursue this 
matter further, it must explain these discrepancies. 
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The undated employment experience letter submitted by counsel on appeal does not indicate that the 
beneficiary has any experience in the cooking of Jewish traditional kosher meals. 

Further, because the work experience letter provided on appeal is inconsistent with information 
provided by the beneficiary on Form ETA 750, the petitioner would be required to submit independent, 
objective evidence of fhe beneficiary's former employment.) It is incumbent on the petitioner to resolve 
any inconsistencies in fhe record by independent objective evidence, and attempts to explain or 
reconcile such inconsistencies, absent competent objective evidence pointing to where the truth, in fact, 
lies, will not suffice. See Matter of Ho, 19 I&N Dec. 582, 591·592 (BIA 1988). Evidence that a 
petitioner creates after USeIS points out the deficiencies and inconsistencies in the petition is not 
considered independent, objective evidence. 

Thus, fhe evidence does not establish that, as of fhe priority date, the beneficiary had acquired three 
monfhs of experience in the proffered position, as required by the ETA Form 750 as certified by the 
DOL. Therefore, the petitioner has not demonstrated that the beneficiary is qualified to perform the 
duties of the proffered position. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. 8 
U.S.c. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 

) In Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), the Board's dicta notes that the beneficiary's 
experience, without such fact certified by DOL on the beneficiary's Form ETA 750B, lessens the 
credibility of the evidence and facts asserted. 


