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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is an individual residing in a residence. She seeks to employ the beneficiary 
permanently in the United States as a live-in housekeeper. As required by statute, the petition is 
accompanied by a Form ETA 750, Application for Alien Employment Certification, approved by the 
United States Department of Labor (the DOL). The director determined that the petitioner has not 
sustained her burden of proof under the regulations at 8 C.r-.R. § 204.5(g)(2), and 8 C.F.R. 
§ 103 .2(b )(14), and therefore has not established that she had the continuing ability to pay the 
beneficiary the proffered wage beginning on the priority date of the visa petition. The director 
denied the petition accordingly. 

The record shows that the appeal is properly tiled and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's denial, an issue in this case is whether or not the petitioner has provided 
sufficient evidence of her ability to pay the proffered wage as of the priority date and continuing 
until the beneficiary obtains lawful permanent residence. 

Beyond the decision of the director, an additional issue is whether or not the petitioner demonstrated 
that the beneficiary is qualified to perform the duties of the profTered position. An application or 
petition that fails to comply with the technical requirements of the law may be denied by the AAO 
even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 
F.3d 683 (9th Cir. 2003); see also Solfane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the 
AAO conducts appellate review on a de novo basis). 

Section 203(b)(3 )(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(3)(A)(iii), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
unskilled labor, not of a temporary or seasonal nature for which qualified workers are unavailable. 

The regulation 8 C.F.R. § 204.5(g)(2) states: 

Ability of prospective employer to pay wage. Any petItIon filed by or for an 
employment-based immigrant which requires an otTer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneticiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. In a case where 
the prospective United States employer employs 100 or more workers, the director 
may accept a statement from a financial officer of the organization which establishes 
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the prospective employer's ability to pay the proffered wage. In appropriate cases, 
additional evidence, such as profit/loss statements, bank account records, or personnel 
records, may be submitted by the petitioner or requested by the [U.S. Citizenship and 
Immigration Services (USerS)]. 

The regulation 8 C.F.R. § I03.2(b)(14) states in pertinent part: 

Where an applicant or petitioner does not submit all requested additional evidence 
and requests a decision based on the evidence already submitted, a decision shall be 
issued based on the record. Failure to submit requested evidence which precludes a 
material line of inquiry shall be grounds for denying the application or petition. 
Failure to appear for required fingerprinting or for a required interview, or to give 
required testimony, shall result in the denial ofthe related application or petition. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 was accepted for processing by any office within 
the employment system of the DOL. See 8 C.F.R. § 204.5(d). 

Here, the Form ETA 750 was accepted on April 17,2001. The proffered wage as stated on the Form 
ETA 750 is $13.15 per hour ($27,352.00 per year). 

Accompanying the petition and labor certification, the petitioner submitted, inter alia. Wage and Tax 
Statements (W -2) from the petitioner purportedly to the beneficiary for 2001-$15,600.00; 2002-
$15,600.00; 2003-$18,000.00; and 2005-$4,750.00; and the petitioner's own W-2 statements for 
2004-$100,985.72; 2005-$103,044.84; and 2006-$105.467.39. 1 

On April 24, 2008, the director requested W-2 Statements from the petitioner to the beneficiary for 
2004,2006, and 2007. 

On June 5, 2008, counsel submitted a W-2 Statement from the petitioner to the beneficiary for 2004-
$19,000.00. Counsel did not submit the beneficiary'S W-2 statements for 2006 and 2007. 

The director also requested copies of the petitioner's federal income tax returns (Form 1(40) for 
2001 through 2007. The petitioner did not submit federal income tax returns in response to the RFE. 

The director requested a statement of monthly expenses for the petitioner's family. Citing 
"confidentiality reasons," counsel stated in his letter dated June 4, 2008, that the petitioner would not 
submit a statement of monthly expenses for the petitioner's family in response to the RFE. 

1 The petitioner also submitted W-2 statements for other individuals. These are not evidence of the 
petitioner's ability to pay the proffered wage. "[N]othing in the governing regulation, 8 C.F.R. § 
204.5, permits [USCIS] to consider the financial resources of individuals or entities who have no 
legal obligation to pay the wage." Sitar v. Ashcroji, 2003 WL 22203713 (D. Mass. Sept. 18.2003). 
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Additionally, the director instructed that if the petitioner would use personal assets to pay the 
proffered wage, evidence must be submitted to verify that she is in possession of sufficient assets to 
pay the proffered wage such as bank statements, checking account statements, or stock account 
statements. The petitioner did not submit the above noted evidence in response to the RFE. 

The petitioner did submit in response to the director's RFE, a copy of the biographic page of her 
U.S. passport, and a "Civilian Leave and Earnings Statement" for the date May 30, 2008, stating 
gross pay in the amount of$III,290.00. 

The petitioner's tax returns and a statement of monthly expenses for the petitioner's family, as well 
as the other evidence requested by the director but not submitted, are material to the primary issue in 
this matter, which is the petitioner's ability to pay the proffered wage. Going on record without 
supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in 
these proceedings. Matter of SoiJici. 22 I&N Dec. 158, 165 (Comm. 1998) (eiling Maller of 
Treasure Crafi of' California. 14 I&N Dec. 190 (Reg. Comm. 1972)). Failure to submit requested 
evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. 
§ 103.2(b)(14). Counsel did not submit the petitioner's federal personal tax returns as requested by 
the director. See 8 C.F.R. § 204.5(g)(2). Without the petitioner's personal tax returns, neither the 
petitioner's adjusted gross income from 2001 and onwards, nor the effect of the petitioner's 
household expenses on her ability to pay the proffered wage, could be determined. Although the 
petitioner attempts to submit her tax returns and statement of expenses for the tirst time on appeal, 
the AAO will not accept this evidence. The petitioner was put on notice of required evidence and 
given a reasonable opportunity to provide it for the record before the visa petition was adjudicated. 
The petitioner failed to submit the requested evidence citing confidentiality concerns and now 
submits it on appeal. However, the AAO will not consider this evidence for any purpose. See 
Maller of'Soriano. 19 I&N Dec. 764 (BIA 1988); Maller of Ohaighena, 19 I&N Dec. 533 (BlA 
1988). The appeal will be adjudicated based on the record of proceeding before the director. 

The evidence in the record of proceeding shows that the petitioner resides in a household. On the 
Form ETA 750B, signed by the beneticiary on April 13,2001, the beneticiary did claim to work for 
the petitioner from November 2000, to present (i.e. April 13.2001). 

The petitioner must establish that its job otler to the beneficiary is a realistic one. Because the filing of 
a Fonn ETA 750 labor certification application establishes a priority date for any immigrant petition 
later based on the Fonn ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter. until the bencticiary obtains 
lawful pennanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether a job otler is realistic. See Maller of Greal Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977); .\·ee also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job otler is realistic. USCIS 
requires the petitioner to demonstrate financial resources sufficient to pay the beneficiary'S protlcred 
wages, although the totality of the circumstances atlecting the petitioning business will be considered if 
the evidence warrants such consideration. See Maller olSonegawa. 12 I&N Dec. 612 (Reg. Comm. 
1967). 
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In determining the petitioner's ability to pay the proffered wage during a given period, US CIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. 

In support of the petition, the petitioner submitted W -2 Statements purportedly issued to the 
beneficiary by the petitioner from 2001 through 2005. However, these W-2 Statements are not 
persuasive evidence of wages paid to the beneficiary. The W-2 Statements issued the petitioner 
indicate that wages were paid to a person having social security number but in the 1-
140 petition, the petitioner claims that the beneficiary does not have a social security number. In 
response to that information, the petitioner aflirmatively stated "none." It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suflice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Maller olHo, 191&N Dec. 582, 591-
92 (BIA 1988). 

On September 24, 20 I 0, in view of these inconsistencies regarding the beneficiary's social security 
number, the AAO sent a Request for Evidence to the petitioner requesting a copy of a Social 
Security Statement for the beneficiary. Although the petitioner responded on November 24,2010, 
counsel to the petitioner did not submit the requested statement claiming that it takes "at least 8 
weeks." Counsel indicated that the statement would be forwarded once available. As of the date of 
this decision, almost eight weeks after the petitioner's response was received by the AAO, the 
requested statement has not been submitted. Once again, the failure to submit requested evidence 
that precludes a material line of inquiry shall be grounds lor denying the petition. 8 c.r.R. § 
103.2(b)(l4). 

Also, the petitioner's explanation in her letter dated October 14, 20 I 0 regarding the use of a social 
security number by the petitioner and the beneficiary, when the beneficiary apparently did not have a 
social security number, does not satisfactorily explain the inconsistencies in the record. The 
petitioner claims simpl~ued a W-2 Statement to the beneficiary in 2001 attributing the 
social security number~o the beneficiary because "that is what I thought her SSN was." 
The petitioner claims that, subsequently, the beneficiary told her that the "number was not correct." 
Finally, the petitioner claims that the beneficiary did not understand the "meaning and/or purpose of 
the SSN versus the number]." The petitioner, however, does not indicate how or 
why she believed was the beneficiary's social security number in the first place or 
what, exactly, she did to correct misreporting of income once the issue was discovered. 

Absent clarification of these inconsistencies in the record, the AAO will not accept the W-2 
Statements as persuasive evidence of wages paid to the beneficiary. Although this is not the basis 
for the AAO's decision in the instant case, it is noted that certain unlawful uses of social security 
numbers are criminal offenses involving moral turpitude and can lead in certain circumstances to 
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removal from the United States. See Laleef v Dept. of Homeland 5'ecurity, 592 FJd 926 (8th Cir. 
2010). 

Regardless, assuming the W -2 Statements were persuasive evidence of wages paid to the beneficiary 
during those years in question, the beneficiary was not paid more than the proffered wage in any of 
the years as indicated in the following table: 

Proffered Wages Difference 
Wage Paid to 

Beneficiary 
2001 $27,352.00 $15,600.00 $11,752.00 
2002 $27,352.00 $15,600.00 $11,752.00 
2003 $27,352.00 $18,000.00 $9,352.00 
2004 $27,352.00 $19,000.00 $8,352.00 
2005 $27,352.00 $4,750.00 $22,602.00 

Given the lack of persuasiveness of the W-2 statements, for 2001 through 2005, the petitioner could 
not pay the proffered wage through an examination of wages paid to the beneficiary. 

If the petitioner does not establish that it employed and paid the beneficiary an amount at least equal 
to the proffered wage during that period, USCIS will next examine the net income figure reflected 
on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses. River Street Donuts, LLC v. Napolitano. 558 F.3d III (l't Cir. 2009). Taco E.lpecial v. 
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010). Reliance on federal income tax returns as a 
basis for determining a petitioner's ability to pay the proffered wage is well established by judicial 
precedent. Elatos Restaurant Corp. v. Sava, 632 r. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing 
Tongalapu Woodcraji Hawaii, Ltd v. Feldman. 736 F.2d 1305 (9th Cir. 1984)); see also Chi-Feng 
Chang v. Thornhurgh. 719 F Supp. 532 (N.D. Texas 1989); K.C.P. Food Co .. Inc. v. Sava. 623 F. 
Supp. 1080 (SD.N.Y. 1985); Uheda v. Palmer, 539 F. Supp. 647 (N.D.ll!. 1982), affd, 703 F.2d 
571 (7th Cir. 1983). 

The petitioner is a household. Therefore, the petitioner's adjusted gross income, assets and personal 
liabilities are considered as part of the petitioner's ability to pay. Individuals report income and 
expenses on their individual (Form 1040) federal tax return each year. The business-related income 
and expenses are reported on Schedule C and are carried forward to the first page of the tax return. 
Individual petitioners must show that they can cover their existing business expenses as well as pay 
the proffered wage out of their adjusted gross income or other available funds. In addition, 
individual petitioners must show that they can sustain themselves and their dependents. Ubeda v. 
Palmer. 539 F. Supp. 647 (N.D. Ill. 1982), a/I'd, 703 F.2d 571 (7th Cir. 1983). 

In Uheda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning 
entity structured as a sale proprietorship could support himself, his spouse and five dependents on a 
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gross income of slightly more than $20,000 where the beneficiary's proposed salary was $6.000 or 
approximately thirty percent (30%) of the petitioner's gross income. 

As noted above. the petitioner failed to submit her household expenses or tax returns when requested 
by the director and attempted to submit this evidence for the first time on appeal. 

Counsel has not submitted a case decision or regulation that would allow the petitioner to withhold 
her tax returns or her household expenses in this matter. when the case decision, the regulation 
cited,2 and the director required that the evidence be submitted. 

The petitioner's tax returns are material evidence to the issue which is the petitioner's ability to pay 
the proffered wage. Going on record without supporting documentary evidence is not sufficient for 
purposes of meeting the burden of proof in these proceedings. Maller ofSoffici, 22 I&N Dec. 158, 
165 (Comm. 1998) (citing Maller of Treasure Crafi ofCalifilrnia. 14 I&N Dec. 190 (Reg. Comm. 
1972)). Failure to submit requested evidence that precludes a material line of inquiry shall be 
grounds for denying the petition. 8 C.F.R. § 103.2(b)(14). Counsel did not submit the petitioner's 
federal personal tax returns as requested by the director. See 8 C.F.R. § 204.5(g)(2). Without the 
petitioner's personal tax returns. the petitioner's adjusted gross income from 2001 and onwards 
cannot be determined, or the effect of the petitioner's household expenses on her ability to pay the 
protTered wage. The petitioner was put on notice of required evidence and given a reasonable 
opportunity to provide it for the record before the visa petition was adjudicated. The petitioner 
failed to submit the requested evidence and now submits it on appeal. However. the AAO will not 
consider this evidence for any purpose. See Maller of Soriano, 19 I&N Dec. 764; Maller of 
Ohaighena. 19 I&N Dec. 533. The appeal will be adjudicated based on the record of proceeding 
before the director. The petitioner did not submit her federal tax returns or audited financial 
statements for any date. See 8 C.F.R. § 204.5(g)(2). 

On appeal. counsel asserts: 

Significant financial documentation was submitted in response to the "Request for 
Evidence." As we previously stated, the Petitioner and her spouse's income is over 
$341,0003 in total and, therefore, it is more than sufficient to pay the Beneficiary's 
prevailing wage. Also. in contradiction to [the director's decision]. the Petitioner 
submitted a copy of her Tax Statement for 2007 (Personal Assets). which is sufficient 
evidence of her personal assets. 

Contrary to counsel's statement, the petitioner did not submit her "Tax Statement for 2007 (Personal 
Assets),' in response to the director's request for evidence. 

2 The regulation at 8 C.F.R. § 204.5(g)(2). 
3 The AAO notes that the petitioner. in derogation of the regulation cited and the director's RFE. 
choose to submit indicia of her income without also demonstrating her liabilities. 
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The petitioner had not sustained her burden of proof under the regulations at 8 C.F.R. § 204.5(g)(2). 
and 8 C.F.R. § 103.2(b)(l4). and therefore has not established that she had the continuing ability to 
pay the beneficiary the proffered wage beginning on the priority date of the visa petition. 

An analysis following the case of Maller of Sonegawa cannot be accomplished under the 
circumstances of this case. There is no information that would be found in the petitioner's federal 
tax returns. or audited financial statements. to make that determination submitted with the petition or 
at the director's request. Furthermore. the resolved inconsistencies in the record pertaining to the 
beneficiary's use of a false social security number further undermines the credibility of the petition. 

Beyond the decision of the director. an additional issue is whether or not the petitioner demonstrated 
that the beneficiary is qualified to perform the duties of the proffered position. 

The petitioner must demonstrate that. on the priority date. the beneficiary had the qualifications stated 
on its Form ETA 750 as certified by the DOL and submitted with the instant petition. Maller qfWing~~ 
Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). The Form ETA 750 states that the position 
requires three months experience. 

The Form ETA 750. Part A. Line 13. describes the job duties for a live-in house worker as follows: 

Observes. supervises. feeds and takes care of child. Vacuums. sweeps. mops. cleans 
and dusts home. cooks meals. washes and dries laundry. 

On the Form ETA 750B. the beneficiary stated that she was employed as a housekeeper by the 
petitioner from November 2000 to present (i.e. April 13.2001). 

stated that she was a housekeeper for an individuaL _ 
Maryland. from May 1999. to July 2000. 

The regulation at 8 C.F.R. § 204.5(1)(3) provides in pertinent part: 

(A) General. Any requirements of training or experience for skilled workers. 
professionals. or other workers must be supported by letters from trainers or employers 
giving the nan1e. address. and title of the trainer or employer, and a description of the 
training received or the experience of the alien. 

* * * 

(D) Other workers. If the pelltIon is for an unskilled (other) worker. it must be 
accompanied by evidence that the alien meets any educational. training and experience. 
and other requirements of the labor certification. 

The petitioner submitted a pre-printed document in which name and residence. 
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beneficiary's hourly rate and dates of employment were inserted with a job description "Observes, 
supervises, feeds and takes care of child. Vacuums, sweeps, mops, cleans and dusts home. cooks 
meals, washes and dries laundry" to demonstrate the beneficiary's prior work experience. Since the 
description of the beneficiary's prior employment, and as set forth in the labor certification, are 
identical descriptions, the two descriptions reflect an imposed description prepared by another 
individual rather than a statement by a declarant of the actual job experiences of the beneficiary. 
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner 
submits competent objective evidence pointing to where the truth lies. Malter ol Ho, 19 I&N Dec. 
582, 591-92 (BIA 1988). There is no substantiation of the beneficiary's employment with Joubert A. 
Marquez such as W -2 or 1099-MISC Statements, pay statements, or bank deposits. 

There is insutlicient evidence in the record to demonstrate that the beneficiary has the job experience as 
a live-in housekeeper to satisfy the offered job requirement stated above. Therefore, the sole statement 
submitted in the record concerning the beneficiary's qualifications is insutlicient evidence under the 
regulation at 8 C.F.R. § 204.5(1)(3) to demonstrate that the beneficiary is qualified to perform the 
duties of the profIered position. No other letters or statements of the beneficiary's experience were 
submitted by the petitioner. 

The preponderance of the evidence does not demonstrate that the beneficiary acquired the minimum 
qualifications for the of Ie red position from the evidence submitted into this record of proceeding. 
Thus. the petitioner has not demonstrated that the beneficiary is qualified to perform the duties of the 
proffered position. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings. the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U .S.c. § 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


