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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a clothing wholesale and retail company. It seeks to employ the beneficiary 
permanently in the United States as a purchasing manager. As required by statute, the petition is 
accompanied hy a Form ETA 750, Application for Alien Employment Certification (Form ETA 
750), approved hy the United States Department of Labor (DOL). The director determined that the 
petitioner had not established that the beneficiary is qualified to perform the duties of the proffered 
position with two years of qualifying employment experience. The director denied the petition 
accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's July 18, 2008 denial, the single issue in this case is whether or not the 
petitioner has demonstrated that the beneficiary is qualified to perform the duties of the proffered 
position. The director determined that the petitioner failed to resolve inconsistencies conceming the 
heneficiary's qualifying experience with independent ohjective evidence and thus, failed to 
demonstrate that the beneficiary possessed the requisite two years of experience in the joh offered 
prior to the priority date with regulatory-prescribed evidence. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
~ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning ror classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualificd workers are not available in the United States. 

The petitioner must demonstrate that, on the priority date, the heneficiary had the qualifications 
stated on its labor certification application, as certified by the DOL and submitted with the instant 
petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here. the labor 
certification application was accepted on January 20, 2004. 

The AAO conducts appellate review on a de novo basis. See Soitane v. DOl, 381 F.3d 143. 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. I On appeal, counsel submits an affidavit of the bencficiary dated 
August 12. 2008, a new notarial certificate from the former president of Sun Kyung Company. 
Other relevant evidence in the record includes a certificate of employment dated May 28, 2003 for 

I The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 1 03.2(a)( I). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newly suhmitted on appeal. See Mllflero/,Soyiano, 19 I&N Dec. 764 (BIA 1988). 



President 
28, 2008 from the former president. 
beneficiary's qualifications. 

and a notarial certificate of employment dated March 
The record does not contain any other evidence relevant to the 

On appeal, counsel asserts that the newly submitted affidavit of the beneficiary and the new notarial 
certificate of employment from Sun Kyung's former president can resolve the inconsistencies 
hetween the beneficiary's statement on the Form ETA 750 and the certificate of employment from 
••• i.WE Company and further establish the beneficiary's qualifications for the proffered position. 

To determine whether a beneficiary is eligible for an employment based immigrant visa. United 
States Citizenship and Immigration Services (USClS) must examine whether the alien's credentials 
meet the requirements set forth in the labor certification. [n evaluating the heneficiary's 
qualifications, USC[S must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. USC[S may not ignore a term of the lahor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaural1l, 19 [&N 
Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. 
Irvine, Illc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red COInmis.\'an· of 
Massachusetts. Inc. v. Coomey, 661 F.2d I (1st Cir. 1981). According to the plain terms of the lahor 
certification, the applicant must have two years of experience in the job offered. 

The beneficiary set forth his credentials on the labor certification and signed his name under a 
declaration that the contents of the form are true and correct under the penalty of perjury. On the 
section of the labor certification eliciting information of the s work he 
represented that he worked as a full-time purchasing manager for at 
Ahhyun-dong 336-27, Korea from February 1994 to May 1999. He does not 
provide any additional information concerning his employment background on that form. 

The record of proceeding also contains a Form G-325, Biographic Information sheet suhmitted in 
connection with the beneficiary's application to adjust status to lawful permanent resident status. On 
that form under a section e~bout the beneficiary's last occupation abroad. he 
affirmed that he worked for~ as a purchasing manager from February 1994 to 
May 1999 above a warning for knowingly and willfully falsifying or concealing a material fact. 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 
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(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designation, or meets the requirements 
for the Labor Market Information Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training or 
experIence. 

The petitioner submitted the certificate of employment dated May 28, 2003 from the beneficiary's 
former employer, , as evidence to establish the beneficiary's 
years of experience in the job offered. This certificate of employment was written by 
_ on behalf of the company. It appears to be from the beneficiary'S former employer. 
However, this certificate of employment only certifies the position as a manager and duration from 
1994 to 1999. It does not include a specific description of the duties performed by the beneficiary. 
Without such a specific description of the duties, USCIS cannot determine whether the experience 
working as a manager with from 1994 to 1999 qualifies the beneficiary to 
perform the duties of a manager on item 13 of the Form ETA 750A. The 
director determined that the May 28, 2003 certificate of employment from IS 

not sufficient to establish the beneficiary's requisite two years of experience in the job offered and 
issued a request for evidence (RFE) that the beneficiary has two years of experience performing the 
duties required by the certified Form ETA 750 as of the priority date of January 20, 2004. 

In response to the director's March 13, 2008 RFE, counsel submitted a notarial certificate of 
employment dated March 28, 2008 from the former president, _ second letter 
provides more detailed information regarding the beneficiary's employment with •••••• 
_ It states in pertinent part: 

was employed by located at 
Korea, which manufactures and distributes 

wholesale women's clothing, [the beneficiary] as the manager of the purchasing 
department, was responsible for purchase and inventory of clothing. His dates of 
employment were from [September 26, 1994J to [February 28,19991. 

While this letter provides the exact dates of employment, a more specific title held by the 
beneficiary, and a brief description of the duties performed, it also contains information that is 
inconsistent with the beneficiary'S statements on Forms ETA 750B and G-325 concerning the 
beginning and ending dates of the employment. Matter o{ Ho, 19 I&N Dec. 582, 591-592 (BIA 
1988) states: "It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent 
competent objective evidence pointing to where the truth, in fact, lies, will not snffice." The record 
does not contain any independent objective evidence to resolve the inconsistency. Doubt cast on any 
aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. [d. Therefore, the AAO 
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concurs with the director's decision that USCIS cannot accept and consider this letter as evidence to 
establish the beneficiary's qualifying experience under the regulation at 8 C.F.R. § 204.5(g)( I). 

The AAO also notes that altho~etters are from the same person, the second 
letter differs from the first one._was the president of the company when he issued his first 
verifIcation letter according to the company's official records. However, when he wrote the second 
letter five years later, he was no longer the president of the company and no longer had access to the 
company's personnel records for detailed information regarding an employee who worked for him 
almost fifteen years ago. Therefore, his second letter cannot be accepted and considered as an 
experience letter from the beneficiary's former employer, but rather a personal letter from a former 
superior. The regulation at 8 C.F.R. § 204.5(g)(1) allows other documentation relating to the alien's 
experience or training be considered if evidence required is unavailable. However, the record docs 
not contain evidence, such as proof that the company no longer exists, or no longer keeps its 
personnel records for former employees, etc. In addition, _did not provide information 
about his presidency of the company or the source of information contained in his second letter. _ 

_ second letter does not meet the requirements set forth by the regulation for evidence to 
establish the beneficiary's qnalifying experience. 

Further_s second letter is not independent objective evidence to resolve the inconsistencies 
between the company's statement and the beneficiary's statements on the Form ETA 750 and G-325. 
Such independent objective evidence includes documentation of the company's registration. 
personnel records including employee's hiring, evaluation, promotion, termination records, and the 
beneficiary's 1l1come or taxation records showing that he obtained salary or other compensation 
income during the alleged employment period. Therefore, the petitioner 
failed to s objective evidence to resolve the inconsistencies, and thns, failed to 
establish the beneficiary's qualifying experience with ~econd letter in response to the 
director's RFE. 

On appeal, counsel submits an affidavit of the beneficiary dated August 12, 2008. However, the 
heneficiary's affidavit is self-serving and does not provide independent, objective evidence of his 
prior work experience. See Matter of" Ho, 19 I&N Dec. 582, 591-592 (BIA 1988)(states that the 
petitioner must resolve any inconsistencies in the record by independent, objective evidence). Going 
on record without supporting documentary evidence is not sufficient for purposes of meeting the 
burden of proof in these proceedings. Matter of" So/Jici, 22 I&N Dec. 158, 165 (Comm'r 1998) 
(citing Matter of" Treasure Crafi ()f" California, 14 I&N Dec. 190 (Reg' I Comm'r 1972». Moreover, 
the beneficiary provides inconsistencies with his statements on the Form ETA 750 and G-325. The 
affidavit states that the beneficiary began his employment with __ in February 
1994 as a production manager, and that he was a purchasing ma~ 26. 1994 to 
February 28, 1999, and then worked as the marketing manager of sales until May 1999. However. 
the beneficiary did not explain why he stated on the Form ETA 750 and Form G-325 that he worked 
as a purchasing manager from February 1994 to May 1999. 
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Counsel also su August 1, 2008 in the form of a notarial certificate of 
employment from provides this letter as the former president of _ 

_ instead of a letter on behalf of the beneficiary's former employer. While_ 
provides very detailed specific information and breakdown regarding the beneficiary's employment 
with_ Company from February 14, 1994 to May 25, 1999, he does not provide evidence 
or explanation as to why the official experience letter from the company is unavailable. He also fails 
to identify the main source of information which he relied to write this letter for an employee who 
worked for him and left his company a long time ago. The record does not contain any independent 
objective evidence to support the contents of this letter. Therefore, again_ third letter 
cannot be accepted and considered as an experience letter from the beneficiary's former employer 
because it does not meet the requirements set forth by the regulation for evidence to establish the 
beneficiary's qualifying experience. 

Upon a careful review and discussion above, the AAO finds that the petitioner failed to demonstrate 
that the beneficiary possessed two years of experience in the job offered with regulatory-prescrihed 

to resolve the inconsistencies concerning the beneficiary's employment with 
independent objective evidence. 

The AAO affirms the director's decision that the preponderance of the evidence does not 
demonstrate that the beneficiary acquired two years of experience in the job offered from the 
evidence submitted into this record of proceeding. Thus, the petitioner has not demonstrated that the 
beneficiary is qualified to perform the duties of the proffered position. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act. 
8 u.s.c. * 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


