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DISCUSSION: The Director, Texas Service Center (director), denied the immigrant visa petition. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The petitioner describes itself as a "sweeping and maintenance" business. It seeks to permanently 
employ the beneficiary in the United States as a janitor and cleaner. The petitioner requests 
classification of the beneficiary as a skilled worker pursuant to section 203(b)(3)(A) of the 
Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(3)(A). 1 

The petition is accompanied by an ETA Form 9089, Application for Permanent Employment 
Certification (labor certification), certified by the U.S. Department of Labor (DOL). The priority 
date of the petition is October 20, 2009, which is the date the labor certification was accepted for 
processing by the DOL. See 8 C.F.R. § 204.5( d). 

As set forth in the director's denial, at issue in this case is whether the beneficiary meets the 
minimum requirements of the offered position as set forth in the labor certification. The AAO will 
also consider whether the petitioner has the ability to pay the proffered wage as of the priority date 
and continuing until the beneficiary obtains lawful permanent residence. 2 

The record shows that the appeal is properly filed, timely, and makes a specific allegation of error in 
law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properl y submitted upon appeal. 3 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 
2 An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOl, 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 
3 The submission of additional evidence on appeal is allowed by the instructions to Form I-290B, 
Notice of Appeal or Motion, which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(I). 
The record in the instant case provides no reason to preclude consideration of any of the documents 
newly submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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The petitioner must establish that the beneficiary possessed all the education, trammg, and 
experience specified on the labor certification as of the priority date. 8 C.F.R. § 103.2(b)(I), (12). 
See Matter of Wing's Tea House, 16 I&N Dec. 158, 159 (Acting Reg. Comm. 1977); see also Matter 
of Katigbak, 14 I&N Dec. 45, 49 (Reg. Comm. 1971). In evaluating the beneficiary's qualifications, 
United States Citizenship and Immigration Services (USerS) must look to the job offer portion of 
the labor certification to determine the required qualifications for the position. USCIS may not 
ignore a term of the labor certification, nor may it impose additional requirements. See Matter of 
Silver Dragon Chinese Restaurant, 19 I&N Dec. 401, 406 (Comm. 1986). See also, Madany v. 
Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); 
Stewart Infra-Red Commissary of Massachusetts, Inc. v. Coorney, 661 F.2d 1 (1st Cir. 1981). 

The only rational manner by which USCIS can be expected to interpret the meaning of terms used to 
describe the requirements of a job in a labor certification is to "examine the certified job offer 
exactly as it is completed by the prospective employer." Rosedale Linden Park Company v. Smith, 
595 F. Supp. 829, 833 (D.D.C. 1984). USCIS's interpretation of the job's requirements, as stated on 
the labor certification, must involve "reading and applying the plain language of the [labor 
certification]." Id. at 834. 

Even though the labor certification may be prepared with the alien in mind, USCIS has an 
independent role in determining whether the alien meets the labor certification requirements. 
Snapnames.com, Inc. v. Michael Chertoff, 2006 WL 3491005 (D. Or. Nov. 30, 2006). Thus, where 
the plain language of those requirements does not support the petitioner's asserted intent, USCIS 
"does not err in applying the requirements as written." Id. at *7. 

The required education, training, experience and skills for the offered position are set forth at Part H 
of the labor certification. In the instant case, the labor certification states that the position has the 
following minimum requirements: 

HA. 
H.5. 
H.6. 
H.8. 
H.1O. 
H.14. 

Education: None required. 
Training: None required. 
Experience in the job offered: 24 months required. 
Alternate combination of education and experience: None accepted. 
Experience in an alternate occupation: None accepted. 
Specific skills or other requirements: "Basic Driver License." 

The duties of the offered position are set forth at Part H.I I of the labor certification: "Clean 
building floors by sweeping, mopping, scrubbing, or vacuuming them using equipment. Required 
Clean Basic Driver License." 

The labor certification, signed by the beneficiary under penalty of perjury on April 21, 2010, states that 
the beneficiary worked as an independent contractor as a laborer/sweeper at various locations in ••• 
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New Jersey, from October 1, 2001, through December 31,2002. It is noted that this claimed period of 
employment is less than 24 months. 

On August 27, 2010, the director issued a Request for Evidence (RFE). The RFE states: 

The petitioner has not clearly documented that the beneficiary has at least twenty-four 
(24) months of work experience in the job offered as a janitor. The ETA Form 9089 
indicates that the beneficiary was an independent contractor employed at various 
locations. Submit letters of experience from the beneficiary's current or former 
employer(s) the name, address, and title of the employer(s) and a description of the 
experience of the beneficiary, including dates of employment and specific duties. If 
the beneficiary was self-employed, the petitioner must submit a separate letter from 
each of the beneficiary's employers and sub)11it corroborating evidence, such as a 
Form W-2 or 1099 while employed at the various locations. 

The petitioner's response to the RFE contained the following: 

• A letter dated The author claims to be the owner of a 
company named The letter states that the beneficiary worked for 
him as a janitor "approximately forty hours a week" from September 1999 until October 200l. 
The letter is not on letterhead and does not provide the address of the employer. 

• A letter dated September 28, 2010 from the petitioner. The letter states that the beneficiary was 
a full-time employee of the petitioner at that time. 

• Copies of paystubs issued by the petitioner to the beneficiary for July, August and September of 
2010. 

Despite the director's specific request in the RFE, the petitioner failed to provide documentation 
corroborating the beneficiary's claimed employment as an independent contractor. The director's 
January 14, 2011 denial noted the petitioner's failure to submit the requested documentation and 
concluded that the petitioner had not established that the beneficiary met the minimum experience 
requirements of the offered position as of the priority date. Failure to submit requested evidence that 
precludes a material line of inquiry shall be grounds for denying the petition. 8 C.F.R. § 
103.2(b)(14). Going on record without supporting 'documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 
1998) (citing Matter ofTreasare Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972». 

On appeal, the petitioner provided a new letter from_, dated __ 2011, stating that 
the beneficiary "was employed as an independent contractor from October I, 2001 to October I, 
2003." This letter is on letterhead and provides the address of the employer. 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 
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(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designation, or meets the requirements 
for the Labor Market Information Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training or 
experience. 

The regulation at 8 C.F.R. § 204.5(g)(I) also states that evidence relating to qualifying experience 
shall be in the form of letters from current or former employers and shall include the name, address, 
and title of the writer, and a specific description of the duties performed by the alien. If such 
evidence is unavailable, other documentation relating to the alien's experience or training will be 
considered. Id. 

The two employment letters contradict each other in respect to the dates of 
the beneficiary's employment. Moreover, the employment dates provided in both 
letters differ from the dates of employment claimed by the beneficiary on ETA Form 9089. 
Specifically, the ETA Form 9089 states that the beneficiary worked as a laborer/sweeper at "various 
locations" for only 15 months, from October 1, 2001, through December 31, 2002. It is incumbent 
upon the petitioner to resolve any inconsistencies in the record by independent objective evidence. 
Any attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner 
submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 
582,591-92 (BIA 1988). Doubt cast on any aspect of the petitioner's proof may, of course, lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
visa petition. Id. at 591. 

The petitioner has not explained the contradictions in the evidence relating to the beneficiary's 
employment experience. Therefore, the AAO affirms the director's conclusion that the petitioner 
failed to establish that the beneficiary acquired 24 months of qualifying experience prior to the 
priority date. 

Beyond the director's decision, the record reveals an additional deficiency in the beneticiary' s 
qualifications for the offered job. In addition to 24 months of experience in the offered position, the 
ETA Form 9089 states that the position also requires a basic driver's license. The record reveals 
that, on June 19, 2007, the beneficiary was convicted in the New Jersey 
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Municipal Court of the unlicensed operation of a motor vehicle on November 10, 2006 in violation 
of N.J. Stat. Ann. §39:3-1O. 

The regulation at 8 C.F.R. § 204.5(1 )(3)(ii)(B) provides that a pelIlIon for an alien in this 
classification must be accompanied by evidence that the beneficiary "meets the education, training 
or experience, and any other requirements of the individual labor certification" (emphasis added). A 
petitioner must establish eligibility at the time of filing; a petition cannot be approved at a future date 
after the beneficiary becomes eligible under a new set of facts. See Matter of Katigbak, 14 I&N 
Dec. 45, 49 (Comm. 1971). "To do otherwise would make a farce of the preference [s]ystem and 
priorities set up by statue and regulation." Id. In summary, the petitioner must establish that the 
beneficiary meets all of the requirements of the job offered by the priority date, including any 
"Specific skills or other requirements" for the offered position set forth at Part H.14 of ETA Form 
9089. 

The petitioner failed to provide evidence that the beneficiary possessed a valid basic driver's license 
as required by the terms of the labor certification. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). 

Thus, the petitioner has not established that the beneficiary possesses the required qualifications to 
perform the offered position. 

Also beyond the decision of the director, the petitioner has failed to establish its ability to pay the 
proffered wage as of the priority date and continuing until the beneficiary obtains lawful permanent 
residence. The petitioner must establish that its job offer to the beneficiary is a realistic one. The 
petitioner's ability to pay the proffered wage is an essential element in evaluating whether a job offer is 
realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. Comm. 1977). The regulation 8 
C.F.R. § 204.5(g)(2) states: 

Ability of prospective employer to pay wage. Any pelItlOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. In a case where the 
prospective United States employer employs 100 or more workers, the director may 
accept a statement from a financial officer of the organization which establishes the 
prospective employer's ability to pay the proffered wage. In appropriate cases, 
additional evidence, such as profit/loss statements, bank account records, or personnel 
records, may be submitted by the petitioner or requested by the Service .. 



Page 7 

The record does not contain any copies of the petitioner's annual reports, federal tax returns or 
audited financial statements. The regulation 8 C.F.R. § 204.5(g)(2) states that the evidence of ability 
to pay "shall be in the form of copies of annual reports, federal tax returns, or audited financial 
statements" (emphasis added). The petitioner's failure to provide this evidence is, by itself, 
sufficient cause to dismiss this appeal. While additional evidence may be submitted to establish the 
petitioner's ability to pay the proffered wage, it may not be substituted for evidence required by 
regulation.4 Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 
(Comm. 1998). 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the director does not identify all of the grounds for denial in the initial 
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d at 1043; see also Soltane v. 
DOl, 381 F.3d at 145 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. When the AAO denies a petition on multiple alternative grounds, a 
plaintiff can succeed on a challenge only if it is shown that the AAO abused its discretion with 
respect to all of the AAO's enumerated grounds. See Spencer Enterprises, Inc. v. United States, 229 
F. Supp. 2d at 1043. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 1361. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 

4 The record contains a 2009 Form W-2, Wage and Tax Statement, issued by the petitioner to the 
beneficiary. A Form W-2 is not one of the documents required by 8 C.F.R. § 204.5(g)(2). Further, 
the Form W-2 reveals that the petitioner paid the beneficiary a wage of $29,908.38 in 2009, which is 
$626.02 less than the proffered wage of $30,534.40. 


