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PETITION: Immigrant Petition for Alien Worker as a Skilled Worker or Professional pursuant to Section 
203(b)(3) of the Immigration and Nationality Act, 8 U.S.c. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing sueh a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)( I lei) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 
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Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Texas Service Center (TSC), denied the preference visa petition based 
upon its abandonment. The director subsequently dismissed a motion to reopen/reconsider the matter 
on January 26, 2011. The matter is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be rejected. 

The petitioner is a human services and personnel provider. It seeks to classify the beneficiary as an 
accountant pursuant to section 203(b)(3) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b )(3), as a skilled worker or professional. The director determined that the Petitioner had 
abandoned the petition by failing to submit a response to a Request for Evidence (RFE) issued on 
August 8, 2007. Therefore, the director denied the petition based upon its abandonment in a Notice 
of Denial (NOD) issued on November 2, 2007. It is noted that the director mailed both the RFE and 
NOD to the . former attorney at the address he listed as his address of re(;or,d. 

on a Form G·28, Notice of Entry of Appearance as Attorney or 
,",v'''aU''M in the record and is dated January 5, 2007. 

The regulation at 8 C.F.R. § 103.2(b)(15) provides: "A denial due to abandonment may not be 
appealed, but an applicant or petitioner may file a motion to reopen under § 103.5." Rather, 8 C.F.R. 
§ 103.5(a)(2) provides that denials due to abandonment may be challenged in a motion to reopen before 
the office that rendered the decision based on limited arguments. 

The record shows that the petitioner's current counsel filed a motion to reopen/reconsider the denial of 
the 1-140, Immigrant Petition for Alien Worker, on March 8, 2010. United States Citizenship and 
Immigration Services (USCIS) regulations require that motions to reconsider be filed within 30 days 
of the underlying decision. 8 C.F.R. § 103.5(a)(I)(i). Similarly, USCIS regulations require that 
motions to reopen be filed within 30 days of the underlying decision, except that failure to timely file 
a motion to reopen may be excused in the discretion of USCIS where it is demonstrated that the 
delay was reasonable and was beyond the affected party's control. ld. In this matter, the motion was 
filed on March 8, 2010, 2 years, 4 months, and 4 days after the director issued the NOD on 
November 2, 2007. As noted above, the record reflects that the director mailed the NOD to the 
petitioner's former attorney at the address he listed as his address of record. As the record does not 
establish that the failure to file the motion within 30 days of the decision was reasonable and beyond 
the affected party's control, the director dismissed the motion as untimely filed on January 26, 2011. 

In addition, the director determined that the petitioner's current counsel had failed to state any new 
facts in support of the motion to reopen as required by 8 C.F.R. § 103.5(a)(2). Further, the director 
determined that counsel's brief for the motion to reconsider was not supported by any precedent 
decisions to establish that the original denial of the 1-140 petition issued on November 2, 2007 was 
in error based upon either an incorrect application of law or USCIS policy or the evidence of record 
at the time of the decision as required by 8 C.F.R. § 103.5(a)(3). Pursuant to 8 C.F.R. § 103.5(a)(2), 
a motion to reopen must state the new facts to be provided in the reopened proceeding and be 
supported by affidavits or other documentary evidence. Pursuant to 8 C.F.R. § 103.5(a)(3), a motion 
to reconsider must state the reasons for reconsideration and be supported by any pertinent precedent 
decisions to establish that the decision was based on an incorrect application of law or USC IS 
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policy. Accordingly, in the alternative the director dismissed the motion pursuant to 8 C.F.R. 
§ 103.S(a)(4), as the filing did not meet the requirements of 8 C.F.R. §§ 103.S(a)(2) or (3). 

The record shows that counsel subsequently filed an appeal to the director's dismissal of the motion 
to reopen/reconsider with the AAO on February 24, 20 II. However, as the denial of the petition was 
originally based upon its abandonment and such a denial may not be appealed pursuant to 8 C.F.R. 
§ 103.2(b)(lS), the AAO has no jurisdiction over the instant appeal and the appeal must be rejected on 
this basis.] A decision on a motion may only be appealed to the AAO if the original decision was 
appealable to the AAO. 8 C.F.R. § 103.S(a)(6). 

Therefore, as the appeal was not properly filed, it will be rejected. 

ORDER: The appeal is rejected. 

] Although the director informed the petitioner and counsel that an appeal could be filed to the 
decision dismissing the motion to reopen/reconsider issued on January 26, 2011, these instructions 
were erroneous for the reason stated above. 


