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DISCUSSION: The preference visa petition was denied, reopened on motion and again denied by 
the Director, Nebraska Service Center, and is now before the Administrative Appeals Office (AAO) 
on appeal. The appeal will be dismissed. 

The petitioner is a construction company. It seeks to employ the beneficiary permanently in the 
United States as a carpenter supervisor. As required by statute, the petition is accompanied by a 
labor certification application approved by the United States Department of Labor (DOL). The 
director determined that the petitioner had not established that the beneficiary is qualified to perform 
the duties of the proffered position with two years of qualifying employment experience. The 
director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's February 18,2010 denial, the single issue in this case is whether or not 
the petitioner has demonstrated that the beneficiary is qualified to perform the duties of the proffered 
position. The director determined that the employment letter submitted by the petitioner on motion 
did not provide exact dates of employment or a description of the beneficiary's former job duties. 
The director also determined that the letter was submitted three years after the filing of the petition, 
nearly two years after the denial of the petition, and after two previous motions had been submitted, 
and that this casts doubt upon the authenticity and veracity of the employment letter. The director 
determined that the information contained in the employment letter was inconsistent and 
contradictory to the information provided by the beneficiary in the Form ETA 750B. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b )(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications stated 
on its labor certification application, as certified by the DOL and submitted with the instant petition. 
Matter o/Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the labor certification 
application was accepted on April 30, 2001. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 1 

1 The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B, which are incorporated into the regulations at 8 C.F.R. § 103.2(a)(I). The record in the 
instant case provides no reason to preclude consideration of any of the documents newly submitted 
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On appeal, counsel asserts that the beneficiary qualifies as an experienced carpenter supervisor, and 
that as such the 1-140 petition should be approved. Counsel submits two certified letters with 
English translations from of Mexico. 
Other relevant evidence in the record includes the initial letter of employment 

To determine whether a beneficiary is eligible for an employment based immigrant visa, United 
States Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials 
meet the requirements set forth in the labor certification. In evaluating the beneficiary's 
qualifications, USCIS must look to the job offer portion of the labor certification to determine the 
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. 
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts. Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). According to the plain terms of the labor 
certification, the beneficiary must have two years of experience in the job offered, carpenter 
supervisor. The beneficiary's duties are described in box 13 ofthe Form ETA 750 as: 

Supervises and coordinates activities of workers engaged in supplying materials to 
workers who construct, erect, install, and do concrete forming and placement 
finishing. Directs work crew to strip forms. May supervise workers engaged in 
pouring concrete into wooden forms. 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers or 
employers giving the name, address, and title of the trainer or employer, and a 
description of the training received or the experience of the alien. 

(B) Skilled workers. If the petition is for a skilled worker, the petition must be 
accompanied by evidence that the alien meets the educational, training or 
experience, and any other requirements of the individual labor certification, 
meets the requirements for Schedule A designation, or meets the requirements 
for the Labor Market Information Pilot Program occupation designation. The 
minimum requirements for this classification are at least two years of training 
or expenence. 

on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). However, the consideration of 
new evidence on appeal does not equal an acknowledgement that said evidence is credible. 
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To meet the qualifications, the employment letter must include the following: the name, address, and 
title of the writer, and a specific description of the duties performed by the beneficiary. See 8 C.F.R. 
§ 204.5(g)(l) and (1)(3)(ii)(A). The petitioner must demonstrate that, on the priority date, the 
beneficiary had the qualifications stated on its labor certification application, as certified by the DOL 
and submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. 
Comm. 1977). 

The record of proceeding contains the following evidence: 

• 

• 

Two translations of a letter dated April 20, 2001 from .--who 
stated that he knew the beneficiary worked for GMSG ~1 to 
1994. 
A translated letter dated March 30, 2003 from stated that 
the beneficiary worked for GMSG from June as a carpenter cabinetmaker, 
"performing the installation of doors, windows, and also the construction of wooden 
and concrete roofs." He further stated that during 1993, the beneficiary became the 
chief coordinator of the division and remained with the company until November 24, 
1994. 

The beneficiary set forth his credentials on the labor certification and signed his name under a 
declaration that the contents of the form are true and correct under the penalty of perjury. On the 
section of the labor certification eliciting information of the beneficiary's work experience, he 
represented in a statement of correction dated September 6, 2003 on the Form ETA 750 that he was 
employed _ as a carpenter supervisor from June 1991 through November 1994. The 
beneficiary stated that his duties included: "supervises and coordinates activities of workers engaged in 
supplying materials to workers who construct, erect, install and do concrete forming and placement 
finishing. Directs work crew to strip forms. May supervise workers engaged in pourin~e 
does not provide any additional information concerning his employment background~n 
that form. 

The statements made by the on the Form ETA 750 are inconsistent with the employment 
letters written by representatives The author of the first letter does not indicate that the 
beneficiary was employed as a carpenter supervisor. The author of the second employment letter 
indicated that the beneficiary became the chief coordinator in 1993 and remained with the company 
until November 1994. However, this letter is insufficient to establish that the beneficiary had two years 
experience as a carpenter supervisor prior to the priority date in the instant matter, and fails to provide a 
specific description of the beneficiary's job duties as a chief coordinator. The declarant of the first 
letter fails to provide specific dates of employment, a specific description of the beneficiary's duties, 
or to indicate whether his employment was full-time. The declarants failed to specify their titles. 
Further, as noted above, the late submission of the employment letters casts doubt upon the 
authenticity and veracity of the evidence. The declarant contradicts himself in the two employment 
letters. Here, the employment letters do not establish that the beneficiary has the experience 
necessary to perform the duties described in the Form ETA 750. The vague employment statement 
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casts doubt on the petitioner's proof. Doubt cast on any aspect of the petitioner's proof may lead to a 
reevaluation of the reliability and sufficiency of the remaining evidence offered in support of the 
petition. It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent 
objective evidence, and attempts to explain or reconcile such inconsistencies, absent competent 
objective evidence pointing to where the truth lies, will not suffice. Matter of Ho, 19 I&N Dec. 582 
(BIA 1988). On appeal, a petitioner cannot offer a new position to the beneficiary, or materially 
change a position's title, its level of authority within the organizational hierarchy, or the associated 
job responsibilities. The petitioner must establish that the position offered to the beneficiary when 
the petition was filed merits classification as a managerial or executive position. See Matter of 
Michelin Tire Corporation, 17 I&N Dec. 248, 249 (Reg. Comm. 1978). A petitioner may not make 
material changes to a petition in an effort to make a deficient petition conform to USCIS 
requirements. See Matter of izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 1988). Accordingly, it 
has not been established that the beneficiary has the requisite two years of experience and is thus 
qualified to perform the duties of the proffered position. 8 C.F.R § 204.5(g)(1) and (1)(3)(ii)(A). 

Beyond the decision of the director, the petitioner has failed to show that it has the continuing ability 
to pay the proffered wage beginning on the priority date. 

The regulation at 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any petitIOn filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750 was accepted for processing by any office within 
the employment system of the DOL. See 8 C.F.R. § 204.S(d). 

Here, the Form ETA 750 was accepted on April 30, 2001. The proffered wage as stated on the Form 
ETA 750 is $16.64 ($34,611.20 per year). 

The evidence in the record of proceeding shows that the petitIOner is structured as a sole 
proprietorship. On the petition, the petitioner claimed to have been established in 1986, and to 
currently employ 153 workers. According to the tax returns in the record, the petitioner'S fiscal year 
is based on a calendar year. On the Form ETA 750B, signed by the beneficiary on April 24, 2001, 
the beneficiary claims to have been employed by the petitioner since September 1996. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing of 
a Form ETA 750 labor certification application establishes a priority date for any immigrant petition 
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later based on the Form ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary obtains 
lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential element in 
evaluating whether ajob offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 (Acting Reg. 
Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is realistic, USCIS 
requires the petitioner to demonstrate financial resources sufficient to pay the beneficiary's proffered 
wages, although the totality of the circumstances affecting the petitioning business will be considered if 
the evidence warrants such consideration. See Matter of Sonegawa, 12 I&N Dec. 612 (Reg. Comm. 
1967). 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proffered wage. 

The record of proceeding contains copies of IRS Forms W-2 that were issued by the petitioner to the 
beneficiary. It is noted that the beneficiary'S social security number (SSN) on the 2001 through 
2006 Forms W -2 is 602-24-2431. This beneficiary's social security number changed to 764-76-1987 
in 2007. On the Form 1-140 petition dated November 27, 2006, the petitioner indicates in the box 
for the beneficiary'S social security number, "None." On the Form 1-485, signed by the beneficiary 
and dated November 27, 2006, the beneficiary lists "None" in the box designated for his U.S. Social 
Security Number. These inconsistencies call into question the petitioner's claimed employment of 
the beneficiary from 2001 to 2007 and the credibility of the Forms W-2. Doubt cast on any aspect of 
the petitioner's proof may, of course, lead to a reevaluation of the reliability and sufficiency of the 
remaining evidence offered in support of the visa petition. It is incumbent on the petitioner to 
resolve any inconsistencies in the record by independent objective evidence, and attempts to explain 
or reconcile such inconsistencies, absent competent objective evidence pointing to where the truth, 
in fact, lies, will not suffice. See Matter o[Ho, 19 I&N Dec. 582, 591-592 (BIA 1988). The Forms 
W -2 amounts are listed in the table below. 

• In 2001, the Form W-2 stated wages of $42,95 1.00. 
• In 2002, the Form W-2 stated wages of$25,73 1.00. 
• In 2003, the Form W-2 stated wages 0[$42,535.00. 
• In 2004, the Form W-2 stated wages of$46,339.50. 
• In 2005, the Form W-2 stated wages 0[$45,312.25. 
• In 2006, the Form W-2 stated wages of $64,176.25. 
• In 2007, the Form W-2 stated wages of$28,211.00. 

The petitioner has not established that it paid the beneficiary the full proffered wage in 2002 and 
2007, assuming the persuasiveness of the Forms W-2. Although the wage amounts for 2001,2003, 
2004, 2005, and 2006 exceed the proffered wage amount of $34,611.20, the discrepancies in the 
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record concerning the beneficiary's social security nurnbers brings into question the validity of the 
evidence submitted. 

If, as in this case, the petitioner does not establish that it employed and paid the beneficiary an 
amount at least equal to the proffered wage during that period, USCIS will next examine the net 
income figure reflected on the petitioner's federal income tax return, without consideration of 
depreciation or other expenses. River Street Donuts, LLC v. Napolitano, 558 F.3d III (1st Cir. 
2009); Taco Especial v. Napolitano, 696 F. Supp. 2d 873, (E.D. Mich. 2010). Reliance on federal 
income tax returns as a basis for determining a petitioner's ability to pay the proffered wage is well 
established by judicial precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 
(S.D.N.Y. 1986) (citing Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d 1305 (9th Cir. 
1984)); see also Chi-Feng Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.CP. Food 
Co .. Inc. v. Sava, 623 F. Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 
1982), aff'd, 703 F.2d 571 (7th Cir. 1983). 

A sole proprietorship is a business in which one person operates the business in his or her personal 
capacity. Black's Law Dictionary 1398 (7th Ed. 1999). Unlike a corporation, a sole proprietorship 
is not legally separate from its owner. Therefore, the sole proprietor's income, liquefiable assets, 
and personal liabilities are also considered as part of the petitioner's ability to pay. Sole proprietors 
report income and expenses from their businesses on their individual (Form 1040) federal tax return 
each year. The business-related income and expenses are reported on Schedule C and are carried 
forward to the first page of the tax return. Where the sole proprietor is unincorporated, the gross 
income is taken from the IRS Form 1040, line 33, 35 and 37, respectively. Sole proprietors must 
show that they can cover their existing business expenses as well as pay the proffered wage. In 
addition, they must show that they can sustain themselves and their dependents. Ubeda v. Palmer, 
539 F. Supp. 647, a/f'd, 703 F.2d 571. 

In Ubeda, 539 F. Supp. at 650, the court concluded that it was highly unlikely that a petitioning 
entity structured as a sole proprietorship could support himself, his spouse and five dependents on a 
gross income of slightly more than $20,000 where the beneficiary's proposed salary was $6,000 or 
approximately thirty percent (30%) of the petitioner's gross income. 

In the instant case, the sole proprietor's IRS Form reflects his adjusted gross income (AGI) in the 
table below: 

• In 2001, the IRS Form 1040 stated the AGI as $277,987.00. 
• In 2002, the IRS Form 1040 stated the AGI as $222,625.00. 
• In 2003, the IRS Form 1040 stated the AGI as $317,242.00. 
• In 2004, the IRS Form 1040 stated the AGI as $445,958.00. 
• In 2005, the IRS Form 1040 stated the AGI as $3,185,643.00. 
• In 2006, the petitioner did not provide its tax return. 
• In 2007, the petitioner did not provide its tax return. 
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Although the record appears to demonstrate that the petitioner has the ability to pay the proffered 
wage in all years for which tax returns were submitted, USCIS records show that the petitioner has 
filed multiple immigrant petitions subsequent to the priority date of the instant petition. Therefore, 
the petitioner must establish that it had sufficient funds to pay all the wages from the priority date 
and continuing to the present. If the instant petition were the only petition filed by the petitioner, the 
petitioner would be required to produce evidence of its ability to pay the proffered wage to the single 
beneficiary of the instant petition. However, where a petitioner has filed multiple petitions for 
mUltiple beneficiaries which have been pending simultaneously, the petitioner must produce 
evidence that its job offer to each beneficiary is realistic, and therefore, that it has the ability to pay 
the proffered wages to each of the beneticiaries of its pending petitions, as of the priority date of 
each petition and continuing until the beneficiary of each petition obtains lawful permanent 
residence. See Matter of Great Wall, 16 I&N Dec. 142, 144-145 (Acting Reg. Comm. 1977) 
(petitioner must establish ability to pay as of the date of the Form ETA 750 job offer, the 
predecessor to the ETA Form 9089). See also 8 C.F.R. § 204.5(g)(2). Accordingly, even though the 
instant record established the petitioner's ability to pay the proffered wage for the instant beneficiary 
in the above noted years, because there are multiple petitions the petitioner must establish its ability 
to pay each beneficiary. The record fails to establish such ability. Thus, it cannot be determined that 
the petitioner has the ability to pay the proffered wage to the beneficiary in the instant matter. In 
addition, there is insufficient evidence in the record to determine the sole proprietor's annual 
recurring household expenses for 2002 and 2007. For this additional reason, the petition must be 
denied. 

The AAO affirms the director's decision that the preponderance of the evidence does not 
demonstrate that the beneficiary acquired two years of experience from the evidence submitted into 
this record of proceeding. There has been no plausible explanation given for the numerous 
inconsistencies found in the record, surrounding both the beneficiary's experience abroad and the 
purported payment of wages to the beneficiary. Thus, the petitioner has not demonstrated that the 
beneficiary is qualified to perform the duties of the proffered position. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each 
considered as an independent and alternative basis for the decision. The burden of proof in these 
proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The petitioner 
has not met that burden. 

ORDER: The appeal is dismissed. 


