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DISCUSSION: The preference visa petition was denied by the Director, Nebraska Service Center, 
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
sustained in part. The matter will be remanded to the director for further consideration of the 
beneficiary's qualifications. 

The petitioner is an individual.! She seeks to employ the beneficiary permanently in the United 
States as a housekeepinglchildcare worker. As required by statute, the petition is accompanied by a 
Form ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established that she 
had the continuing ability to pay the beneficiary the proffered wage beginning on the 2001 priority 
date of the visa petition. The director denied the petition accordingly. 

The record shows that the appeal is properly filed and timely and makes a specific allegation of error 
in law or fact. The procedural history in this case is documented by the record and incorporated into 
the decision. Further elaboration of the procedural history will be made only as necessary. 

As set forth in the director's March 11,2009 denial, the primary issue in this case is whether or not 
the petitioner has the ability to pay the proffered wage as of the priority date and continuing until the 
beneficiary obtains lawful permanent residence. The AAO will also address whether the petitioner 
has established that the beneficiary had the requisite six months of prior work experience prior to the 
200 I priority date. 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. 

Section 203(b)(3)(A)(iii) of the Act, 8 U.S.C. § 1153(b)(3)(A)(iii), provides for the granting of 
preference classi fication to other qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing unskilled labor, not of a temporary or seasonal 
nature, for which qualified workers are not available in the United States. 

The regulation 8 C.F.R. § 204.5(g)(2) states in pertinent part: 

Ability of prospective employer to pay wage. Any pelltion filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 

1 The AAO notes that both the director and counsel describe the petitioner as a sole proprietor, 
which is incorrect. None of the petitioner's Forms ]040 contain Schedules C, indicative of any 
unincorporated business operations owned by the petitioner. However, the analysis of a sole 
proprietor's ability to pay the proffered wage is similar to the analysis of an individual petitioner's 
ability to pay. The AAO will examine this issue more fully further in these proceedings. 
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to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date, which is the date the Form ETA 750, Application for Alien Employment Certification, 
was accepted for processing by any office within the employment system of the DOL. See 8 C.F.R. 
§ 204.5( d). The petitioner must also demonstrate that, on the priority date, the beneficiary had the 
qualifications stated on its Form ETA 750, Application for Alien Employment Certification, as certified 
by the DOL and submitted with the instant petition. Matter of Wing's Tea HOllse, 16 I&N Dec. 158 
(Act. Reg. Comm. 1977). 

Here, the Form ETA 750 was accepted on April 25, 2001. The proffered wage as stated on the Form 
ETA 750 is $16.75 per hour, or $34,840 per year. The Form ETA 750 states that the position 
requires six months of prior work experience in the proffered position. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 20(4). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 2 

On appeal, counsel states that the director did not consider all of the petitioner's financial assets in 
his denial of the petition. Counsel states that the petitioner's IRS Form 1040 for tax year 2000 
indicates a capital gain on the sale of business of $5,370,141, and an adjusted gross income of 
$4,277,046. Counsel notes that this tax return is probative evidence as the petitioner and her spouse 
paid $1,256,082 in federal taxes and overpaid a federal income tax payment of $406,443, with a 
subsequent tax refund of $256,443.3 Counsel states that the petitioner had $4,277,046 in available 
personal funds for her household expenses and to invest.4 Counsel notes that the petitioner's assets 
summary for the year ending December 31, 2001 from was $1,101,390.65 with 
income year to date of $22,099.54. Counsel also notes thats 2001 tax return continns 
that $150,000 was applied to her tax payment to the IRS for that 
dividends of $41,972 and a gain of $407,469 from straddles' for 

2 The submission of additional evidence on appeal is allowed by the instructions to the Form 1-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R, § 103.2(a)(I). The 
record in the instant case provides no reason to preclude consideration of any of the documents 
newl y submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
3 The AAO will reject the use of a tax refund as evidence of the petitioner'S continuing ability to 
pay the proffered wage as tax refunds are calculated in the petitioner's adjusted gross income for the 
following year. 
4 The petitioner must provide evidence of these assets. In the instant case, the petitioner has only 
provided evidence of some of that balance in assets. 
5 An options strategy in which an investor holds a position in both a call option and a put option 
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states that although the petitioner had negative gross income of $894,914 in 2001, this was due to 
having a good accountant and the nuances of U.S. tax law. The AAO notes that although counsel 
states on appeal that she is submitting the petitioner's Fonn 1040 for tax year 2000, this document is 
not found in the record. 

On appeal, counsel submits copies of year end statements from , an investment 
company, for tax years 2001 to 2005.6 These statements indicate the following year end balances: 
$1,101,290.65 in 20(H; $962,091.47 in 2002; $940,864.34 in 2003; $675,351.41 in 2004; and 
$903,316.25 in 2005. With regard to the petitioner's assets in tax 2004 and 2005, counsel also 
submits an account statement for the petitioner's account with for a variable 
annuity that indicates an account value of $70,32S.77 as of September 30, 200S; and Forms lO99-
INT for tax years 2004 and 2005 for accounts with The documents 
indicate the petitioner had additional savings of $50,213.47 in 2004 and $124,279.77 in 2005. 
Counsel notes that when the petitioner divorced hcr husband, she received spousal support payments 
of $35,000 for a three year period beginning March 1, 2004, as well as child support payments of 
$20,000 for three years. Counsel states that these child support and spousal support payments did not 
have to be reported on the petitioner's subsequent fcderal tax returns but were additional capital 
available to the petitioner. 

Counsel provides a chart outlining the petitioner's adjusted gross income, interest and dividends 
received, short-term sales price of assets, long-term sales price of assets, gains from straddles, total 
asset value of stock portfolio, and total available assets from tax year 2000 to 2007. Counsel also 
submits a copy of the petitioner'S Marital Settlement Agreement dated March I, 2004 that 
documents thc division of property, including investment accounts, between the 
former spouse. The petitioner also submits a onc page document that lists five 
registrations prior to and after March 11, 2004, indicating the dissolution of accounts and shift of 
equities based on the divorce agreement. 

with the same strike prices and expirations. See http://financial-dictionary.thcfrccdictionary.cmn 
(accessed on March 11, 2011). A call is "15b. An option to buy a certain quantity of a stock or 
commodity for a specified price within a specified time." See WEBSTER'S" NEW COLLEGE 
DICTIONARY 162 (3d ed., Houghton Mifflin Harcourt Publishing Company 200S)(emphasis in 
original). A put is "9b(2). An option to sell a stipulated amount of stock or securities within a 
designated time and at a fixed price." See WEBSTER'S" NEW COLLEGE DICTIONARY 922 
(3d ed., Houghton Mifflin Harcourt Publishing Company 200S)(emphasis in original). A strike price 
is "The fixed price at which the owner of an option can purchase, in the case of a call, or sell, in the 
case of a put, the underlying security or commodity." See WEBSTER'S II NEW COLLEGE 
DICTIONARY 1118 (3d ed., Houghton Mifflin Harcourt Publishing Company 20(8)(emphasis in 
original). 
6 The . for tax years 2001, 2002, and 
petItIOner spouse. In tax year 2004 and 2005, the 
reflect the assets held by the petitioner. 

reflect the joint assets of the 
end of year statements 
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Other relevant evidence in the record includes the petitioner's Forms 1040, Individual U.S. Income 
Tax Return, for tax years 2001, 2002, 2003, 2004, 2005, 2006, and 2007. 

In response to the director's RFE, counsel submitted the following evidence: 

A copy of the petitioner's 2007 Certificate of Title and Sales Contract for a car priced 
at $39,293; 

A copy of the petitioner's Grant Deed dated April 20, 2005 that indicates the petitioner 
has a 66.1 % interest in the property; 

A copy of a Homeowner's Policy of Title Insurance dated April 27, 2005 for the 
petitioner's residence with an indicated value of $1,727,000; 

A printout from Zillow.com, a real estate Internet website, that estimates the 
petitioner's property located at as $2,202,500; 

A Wells Fargo bank statement dated July 31, 2008 that indicates a balance of 
$23,570.23; 

Statements CLlICIIlIClll and investments accounts as of July 31, 2008; 
indicating a balance of $938,669.67; 

The beneficiary's W-2 Form for tax year 2001 that indicates the petitioner paid the 
beneficiary $18,955.71 in 2001; and 

The beneficiary's three most recent biweekly paystubs dated August and September 
2008 that indicated the petitioner paid the beneficiary $21,172 as of September 5,2008. 

The petitioner also submitted a document that lists the petitioner's monthly expenses for tax years 
2001 to 20ll? The list includes the following items: mortgage, automotive expenses, gas and 
electric, water, food, telephone, home insurance and household repair. The petitioner's yearly 
expenses are as follows: $67,300 for tax years 20lH,7 2002, 2003, and 2004. In tax year 2005, the 
petitioner's household expenses were $63,280; in tax year 2006, the petitioner's yearly expenses 
were $64,480, and in tax year 2007, her expenses were $75,480. 

The evidence in the record of proceeding shows that the petitioner is an individual. On the Form 
ETA 750B, signed by the beneficiary on March 31, 2001, the beneficiary claimed to have worked 
for the petitioner since February 1999. 

7 The AAO notes that the petitioner'S 2001 Schedule A of Form 1040 shows a state and local 
income tax of $380,106. This tax was not listed by the petitioner as part of her 2001 expenses. 
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The petitioner must establish that her job offer to the beneficiary is a realistic one. Because the 
filing of an ETA 750 labor certification application establishes a priority date for any immigrant 
petition later based on the ETA 750, the petitioner must establish that the job offer was realistic as of 
the priority date and that the offer remained realistic for each year thereafter, until the beneficiary 
obtains lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential 
element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 
(Acting Reg. Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is 
realistic, United States Citizenship and Immigration Services (USCIS) requires the petitioner to 
demonstrate financial resources sufficient to pay the beneficiary's proffered wages, although the 
totality of the circumstances affecting the petitioning business will be considered if the evidence 
warrants such consideration. See Matter ofSonegawa, 12 I&N Dec. 612 (Reg. Comm. 1967). 

The AAO notes that the petitioner submitted evidence with regard to the value of her residence and 
her car as evidence of her ability to pay the proffered wage. Regarding the petitioner's property 
value, a home is not a readily liquefiable asset. Further, it is unlikely that a sole proprietor would 
sell such a significant personal asset to pay the beneticiary's wage. USCIS may reject a fact stated 
in the petition that it does not believe that fact to be true. Section 204(b) of the Act, 8 U.S.c. § 
1154(b); see alsoAlletekhai v. I.N.S., 876 F.2d 1218, 1220 (5 th Cir. 1989); Lll-Ann Bakery Shop, Inc. 
v. Nelson, 705 F. Supp. 7, 10 (D.D.C. 1988); Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 
2()()]). Further, the AAO regards the petitioner's car as another not readily liquefiable asset as there 
is no evidence that the petitioner could easily sell her car or that she would receive full value for the 
car in order to pay the beneficiary's wage. 

In determining the petitioner's ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that she employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner's ability to pay the proflt:red wage. In the instant case, the petitioner submitted the 
beneficiary's W-2 Form for tax year 20CH and copies of three paystubs for tax year 2008. The AAO 
notes that the three biweekly paystubs vary in the biweekly amounts paid to the beneficiary which 
could indicate less than fulltime work for the beneficiary. Thus, the AAO would not view the three 
paystubs as establishing a regular biweekly salary. The petitioner has not established that she 
employed and paid the beneficiary the full proffered wage from the priority date in 200! onwards. 
Thus, the petitioner has to establish her ability to pay the ditTerence between the beneficiary's actual 
wages in tax years 2001 and 2008,' and to pay the entire proffered wage of $34,840 in tax years 
2002 through 2007. 

8 The difference between the beneficiary's actual wages and the proffered wage is $15,844.29 in 
2001, and is $13,668 in 2008. The AAO notes that the petitioner's 2008 tax return was not available 
at the time the record closed on September 22, 2008, with the receipt of the petitioner's response to 
the director's RFE. Therefore the AAO will not review further the petitioner's ability to pay the 
proffered wage in tax year 2008 in these proceedings. 
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If the petitioner does not establish that she employed and paid the beneficiary an amount at least 
equal to the proffered wage during that period, USCIS will next examine the net income figure 
retlected on the petitioner's federal income tax return, without consideration of depreciation or other 
expenses, River Street Donuts, LLC v. Napolitano, 558 F.3d 111 (1 st Cir. 20(9); Taco Especial v. 
Napolitano, 696 F. Supp. 2d 873 (E.D. Mich. 2010). Reliance on federal income tax returns as a 
basis for determining a petitioner's ability to pay the proffered wage is well established by judicial 
precedent. Elatos Restaurant Corp. v. Sava, 632 F. Supp. 1049, 1054 (S.D.N.Y. 1986) (citing 
Tongatapu Woodcraft Hawaii, Ltd. v. Feldman, 736 F.2d l305 (9th Cir. 1984»; see also Chi-Fellg 
Chang v. Thornburgh, 719 F. Supp. 532 (N.D. Texas 1989); K.c.P. Food Co., Inc. v. Sava, 623 F. 
Supp. 1080 (S.D.N.Y. 1985); Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 1982), aff"d, 703 F.2d 
571 (7th Cir. 1983). 

The petitioner is an individual. Therefore the individual's adjusted gross income, assets and 
liabilities are also considered as part of the petitioner's ability to pay. The AAO notes that the 
director in his decision incorrectly declined to examine the petitioner's additional financial assets. 
The AAO will withdraw this part of the director's decision, and will examine the petitioner's 
financial assets in these proceedings. 

Individuals report income and expenses on their IRS Form 1040 federal tax return each year. 
Individuals must show that they can cover their existing expenses as well as pay the proffered wage 
out of their adjusted gross income or other available funds. In addition, individuals must show that 
they can sustain themselves and their dependents. See Ubeda v. Palmer, 539 F. Supp. 647 (N.D. Ill. 
1982), a/N, 703 F.2d 571 (7th Cir. 1983). 

In the instant case, the petitioner's tax returns indicate varying numbers of dependents from tax years 
2001 to 2007. In tax years 2001 to 2003, the petitioner's tax returns indicate three dependents 
including the petitioner, her spouse and one child. In tax years 2004 and 2005, the tax returns 
indicate two dependents, including the petitioner and one child. In tax years 2006 and 2007, the tax 
returns indicate two adults and two children. The petitioner's tax returns reflect the following 
information for the following years: 

Petitioner's adjusted gross income in 2001 (Form 1040, line 33) 
Petitioner's adjusted gross income in 2002 (Form 1040, line 35) 
Petitioner's adjusted gross income in 2003 (Form 1040, line 34) 
Petitioner's adjusted gross income in 2004 (Form 1040, line 36) 
Petitioner's adjusted gross income in 2005 (Form 1040, line 37) 
Petitioner's adjusted gross income in 2006 (Form 1040, line 37) 
Petitioner's adjusted gross income in 2007 (Form 1040, line 37) 

-$894,914 
-$170,l34 

$31,172 
$63,554 
$71,114 
$325,097 
$388,829 

In tax years 2001 through 2003, the petitioner's adjusted gross income of -$894,914,-$170,134, and 
$31,172 fail to cover the proffered wage of $34,840, As noted previously, the petitioner's itemized 
yearly expenses total $67,300 for each tax year. It is improbable that the petitioner could support 
herself on a deficit, which is what remains after reducing the adjusted gross income by the amount 
required to pay the proffered wage. 
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In tax years 2004 and 2005, although the petitioner's adjusted gross income is sufficient to cover the 
proffered wage, the petitioner cannot also pay her yearly household expenses of $67,300 and 
$63,280 respectively, Thus, the petitioner has only established her ability to pay the proffered wagc 
and her yearly household expenses in tax years 2006 and 2007, based on her adjusted gross income. 

On appeal, counsel asserts that the director did not consider the petitioner's financial assets in his 
decision. The AAO notes that the director in his decision declined to examine the petitioner's 
personal account statement as of July 2008 in his consideration of the 
petitioner's ability to pay the proffered wage. 

The AAO notes that the record of proceeding contains statements from the petitioner's savings, and 
brokerage accounts covering the period 2001 to 2005, with end of year balances ranging from 
$1,101,390.65 in tax year 2001, $962,091.47 in 2002, $940,864.34 in 2003, $675,352.37 in 2004," 
the year in which the petitioner divorced and in which assets held by both parties were divided 
between the petitioner and her former spouse, and $903,316.25 in 2005. 10 The year end balances in 
the petitioner's either joint account or si throughout the period of time in 
question easily cover the petitioner's yearly expenses and the proffered wage. 

Although the record does not contain the monthly statements for these same accounts, the year end 
statements reflect sales or purchase of assets within the year in question and between accounts, 
rather than any major dilution of the petitioner's assets. The petitioner's substantial cash assets as 
reflected in its saving, money market and brokerage accounts shift this decision in the petitioner's 
favor. In addition, through the petitioner's Marital Settlement Agreement, entered into on March I, 
2004, the petitioner is to receive spousal support in the amount of $3,500 per month ($42,000 per 
year) and child support of $2,000 per month ($24,000 per year).11 With regard to tax years 2002 to 
200S in particular, the petitioner's substantial additional financial assets establish the ability of the 
petitioner to both pay the petitioner's household yearly expenses and the proffered wage. 

With regard to tax year 2001, USCIS may consider evidence relevant to the petitioner's financial 
ability that falls outside of her adjusted gross income in its determination of the petitioner's ability to 

9 The AAO notes that the petitioner had an additional $50,213.47 in savings through 
_in 2004. 
10 The AAO notes that the had an additional $70,328.77 through and 
$124,259.77 through in 2005. 
11 The provisions governing the payment of spousal support are not modifiable by a court of 
competent jurisdiction, until July 8, 2031, which is the date the petitioner's husband turns age 65. 
The child support payments shall cease to be due for the child on the first to occur of the following 
events: the petitioner dies, the child dies, the child is emancipated, or the child reaches the age of 18 
(except that an unemancipated 18-year-old unmarried child, who is a full-time high school student 
and is not self-supporting, shall be entitled to continued support until the completion of the 121h 
grade or attaining the age of 19, whichever first occurs). 
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pay the proffered wage. See Matter of Sonegawa, 12 I&N Dec. 612 (BIA 1967)12 USCIS may 
consider such factors as any uncharacteristic expenditures or losses incurred by the petitioner, 
whether the beneficiary is replacing a former household worker or an outsourced service, or any 
other evidence that USClS deems relevant to the petitioner's ability to pay the proffered wage. 

In the instant case, the petitioner has significant negative adjusted gross income of -$894,914 in the 
2001 priority date year. If the petitioner's substantial financial assets were applied toward this 
negative adjusted gross income, enough assets would remain to pay both the petitioner's household 
expenses and the difference between the beneficiary's actual wages and the proffered wage. 
However, the petitioner in the remaining years in question would have significantly reduced 
financial assets with which to pay her household expenses and the proffered wage. 

The petitioner's tax return for 2001 ret1ects significant short-term and long-term sales of financial 
assets, a significant negative adjusted gross income and significant financial assets in investment 
funds at the end of the 2001 tax year. The petitioner's tax return for 200 I also ret1ects tax exempt 
dividends in the amount of $41,972.00. Assessing the totality of the circumstances in this individual 
case, the AAO would consider the petitioner to have experienced an uncharacteristic year of 
significant negative gross adjusted income in 2()(1l. Within the Sonegawa context, it is concluded 
that the petitioner has established that she had the continuing ability to pay the proffered wage. 

Beyond the decision of the director, the AAO would question whether the petitioner established that 
the beneficiary had the requisite six months of work experience prior to the 200 I priority date. An 
application or petition that fails to comply with the technical requirements of the law may be denied 
by the AAO even if the Service Center does not identify all of the grounds for denial in the initial 
decision. See Spellcer Enterprises, fne. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 
20(H), affd, 345 F.3d 683 (9th Cir. 2003); see a/so So/tane v. DO.!, 381 F.3d 143, 145 (3d Cir. 2(04) 
(noting that the AAO conducts appellate review on a de novo basis). 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 
1153(b )(3)(A)(iii) provides for the granting of preference classification to qualified immigrants who 
are capable, at the time of petitioning for classification under this paragraph, of performing unskilled 

12 The petitioning entity in Sonegawa had been in business for over 11 years and routinely earned a 
gross annual income of about $100,000. During the year in which the petition was filed in that case, 
the petitioner changed business locations and paid rent on both the old and new locations for five 
months. There were large moving costs and also a period of time when the peti tioner was unable to 
do regular business. The Regional Commissioner determined that the petitioner's prospects for a 
resumption of successful business operations were well established. The petitioner was a fashion 
designer whose work had been featured in Time and Look magazines. Her clients included Miss 
Universe, movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed California women. The petitioner lectured on fashion design at design and 
fashion shows throughout the United States and at colleges and universities in California. The 
Regional Commissioner's determination in Sonegaw{l was based in part on the petitioner's sOllnd 
business reputation and outstanding reputation as a couturiere. 
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labor, not of a temporary or seasonal nature, for which qualified workers are not available in the 
United States. The regulation at 8 C.F.R. § 204.5(1)(2) (b) states: "Other worker means a qualified 
alien who is capable, at the time of petitioning for this classification, of performing unskilled labor 
(requiring less than two years of training or experience, not of a temporary or seasonal nature, for 
which qualified workers are not available in the United States." 

The regulation at 8 C.F.R. § 204.5(1)(3) provides: 

(ii) Other documentation--

(D) Other Wurker. If the petitioner is for an unskilled (other) worker, it 
must be accompanied by evidence that the alien meets any educational, 
training and experience, and other requirements of the labor certification. 

The regulation at 8 C.F.R. § 204.5(1)(3) also provides: 

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled 
workers, professionals, or other workers must be supported by letters 
from trainers or employers giving the name, address, and title of the 
trainer or employer, and a description of the training received or the 
experience of the alien. 

The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications 
stated on its labor certification application, as certified by the DOL and submitted with the instant 
petition. Matter of Wing's Tea HUllse, 16 I&N Dec. 158 (Act. Reg. Comm. 1977). Here, the labor 
certification application was accepted on April 25, 2001. 

The AAO conducts appellate review on a de novo basis. See Soitane v. DO!, 3Hl F.3d 143, 145 (3d 
Cir. 2(04). The AAO considers all pertinent evidence in the record. Relevant evidence in the record 
includes the following: 

A letter from the petitioner dated June 13,2007 that states the beneficiary is responsible 
for general household cleaning and child care, and that the beneficiary possesses the 
required experience; 

A letter dated June 7, 2007 written by that states the beneficiary 
worked four hours per week as a housekeeper from 1995 to the present time, and that 
her duties include housecleaning and laundry; 

that states the hcneficiary 
worked for from March 1999 to December 1999, working 
as a housekeeper for eight hours a week; 
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A letter dated June 7, 2007 written b states the beneficiary, as an 
independent contractor worked six teen hours a weck as a housekeeper from May 1999 
to December 1999. _describes the beneficiary'S duties as household chores and 
cleaning, meal preparation and some office assistance; 

A lctter dated June 20, 2007 written by states the beneficiary 
worked for her ten hours a week from February 1999 to September 1999 doing general 
household cleaning, laundry and cooking; and 

A letter dated June 26, 2007 written by 
worked for her six hours a week from January 
household cleaning and laundry. 

that states the beneficiary 
1999 to June 1999 doing general 

The record does not contain any other evidence relevant to the beneficiary'S qualifications. The 
letters of work verification submitted to the record suggest that the beneficiary worked forty hours a 
week during parts of tax year 1999 when she was allegedly working forty hours a week for the 
petitioner. Further no claimed employer besides the petitioner states that the beneficiary worked in 
the field of childcare. 

Malter of Ho, 19 I&N Dec. 582, 591 (BIA 1988) states: "Doubt cast on any aspect of the petitioner's 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition." Matter of Ho, 19 I&N Dec. 582,591-592 (BIA 
1988) also states: "It is incumbent on the petitioner to resolve any inconsistencies in the record by 
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent 
competent objective evidence pointing to where the truth, in fact, lies, will not suffice." 

To determine whether a beneficiary is eligible for an employment based immigrant visa, United 
States Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials 
meet the requirements set forth in the labor certification. In evaluating the beneficiary's 
qualifications, USCIS must look to the job offer portion oI the labor certification to determine the 
required qualifications for the position. USCIS may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm. 1986). See also, Mandany v. Smith, 696 F.2d 1008, (D.C. Cir. 1983); K.R.K. 
Irvine, Inc. v. I>andon, 699 F.2d ]()06 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachllsetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). According to the plain terms of the labor 
certification, the applicant must have six months of experience in the job offered. 

The beneficiary set forth her credentials on the labor certification and signed her name under a 
declaration that the contents of the form are true and correct under the penalty of perjury. On the 
section of the labor certification eliciting information of the beneficiary's work experience, she 
represented that she has worked 40 hours a week for the petitioner since February 1999 to March 31, 
200!, the date she signed the ETA Form 750. She indicated that she did household chores and child 
care. She also represented that she did housekeeping for various employers from May 1993 to February 
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1999 working 40 hours per week, and she worked for as a homecare provider for a 
paralyzed person, for forty hours a week from January 1991 to May 1993. She does not provide any 
additional information concerning her employment background on that form. None of the additional 
employers who submitted letters of work verification are identified on Part B of the ETA Form 750. 

Thc record of proceeding also contains a Form G-325, Biographic Information sheet submitted in 
connection with the beneficiary's application to adjust status to lawful permanent resident status. On 
that form under a section eliciting information about the beneficiary's last occupation abroad. she 
appears to represent that she worked for doing housecleaning from 1996 to the present 
time, and that she worked for the petitioner doing housecleaning and childcare from February 1999 
to the present time. Thus, the G-325 does corroborate the beneficiary's claimed employment with the 
petitioner. With regard to the documentation found in the record, the petitioner's letter does not 
corroborate the beneficiary's claimed full time employment with the petitioner since February 1999 
as a housekeeper and childcare worker. 

The AAO notes that the petitioner submitted a W-2 Form for the beneficiary for tax year 200! and 
that the petitioner's Form 1040 also reflects the employment of the beneficiary under the Credit for 
Child and Dependent Care Expenses. Therefore the AAO considers that the petitioner has 
established that the beneficiary has almost four months of the required six months of work 
experience prior to the April 25, 2001 priority date. However, the record, as presently constituted, 
does not sufficiently establish that the petitioner employed the beneficiary full time for six months as 
a household/childcare worker in any period of time prior to January 1, 200!. 

The petition will be denied for the above stated reason. In visa petition proceedings, the burden of 
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 
8 U .S.c. § 1361. Here, that burden has not been met. 

ORDER: The appeal is sustained with regard to the petitioner's ability to pay the protTercd 
wage. The matter is remanded to the director for further consideration of whether the 
petitioner established that the beneficiary is qualified to perform the duties of the 
proffered position. 


