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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case, All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or 
Motion, with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The 
petitioner appealed the director's decision to the Administrative Appeals Office (AAO), and the 
AAO dismissed the appeal. The petitioner has filed a motion to reconsider the AAO decision. 
The motion will be approved and the appeal reopened. The appeal will be dismissed. 

The petitioner is a Thai restaurant. It seeks to employ the beneficiary permanently in the United 
States as a cook under Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1153(b)(3)(A)(iii).! As required by statute, the petition is accompanied by a Form 
ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director denied the petition, finding that the petitioner did not 
have sufficient net income or net current assets to pay the proffered wage from the priority date, 
specifically from 2001 to 2004. The AAO agreed. 

The AAO also found that the immigrant petition for alien worker (Form 1-140) and the Form 
ETA 750 labor certification had two different classifications of workers. The DOL approved the 
Form ETA 750 labor certification application, for a skilled and/or a professional worker. The 
petitioner indicated on the labor certification that the applicant must have a master's degree in 
business administration (MBA), three years of on-the-job training at a Thai restaurant, and three 
years prior work experience in the job offered. The petition filed along with the approved Form 
ETA 750, however, was for any other worker (requiring less than two years of training or 
experience). There is no provision in statute or regulation that compels United States Citizenship 
and Immigration Services (USerS) or the AAO to accept a petition under a different visa 
classification. Accordingly, the appeal was dismissed for this additional reason. 

On motion, counsel for the petitioner indicates that the AAO failed to consider a timely filed 
brief prior to issuing its decision, and submits proof that the brief was timely filed. A motion to 
reopen must state the new facts to be proved in the reopened proceeding and be supported by 
affidavits or other documentary evidence. 8 CF.R. § 103.5(a)(2). A motion to reconsider must 
state the reasons for reconsideration and be supported by any pertinent precedent decisions to 
establish that the decision was based on an incorrect application of law or USCIS policy. A 
motion to reconsider a decision on an application or petition must, when filed, also establish that 
the decision was incorrect based on the evidence of record at the time of the initial decision. 8 
CF.R. § 103.5(a)(3). A motion that does not meet applicable requirements shall be dismissed. 8 
CF.R. § 103.5(a)(4). Since counsel shows that she has submitted the appellate brief timely, and 
because counsel makes a specific allegation of error in law or fact in her brief, the AAO will 
reopen the appeal and reconsider its decision. 

In her appellate brief, counsel maintains that the petitioner has the ability to pay the proffered 
wage from the priority date. Specifically, counsel urges the AAO to consider the totality of the 

! Section 203(b)(3)(A)(iii) of the Act, 8 U.S.c. § l1S3(b)(3)(A)(iii), provides for the granting of 
preference classification to other qualified immigrants who are capable, at the time of petitioning 
for classification under this paragraph, of performing unskilled labor, not of a temporary or 
seasonal nature, for which qualified workers are not available in the United States. 
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petitioner's circumstances such as the growth of the petitioner's gross sales over the years from 
2001 and the significant increase of the beneficiary's wages particularly from 2006 to 2008. 

As noted previously, uscrs may consider the overall magnitude of the petitioner's business 
activities in its determination of the petitioner's ability to pay the proffered wage. See Matter of 
Sonegawa, 12 r&N Dec. 612 (Reg. Comm. 1967). The petitioning entity in Sonegawa had been 
in business for over 11 years and routinely earned a gross annual income of about $100,000. 
During the year in which the petition was filed in that case, the petitioner changed business 
locations and paid rent on both the old and new locations for five months. There were large 
moving costs and also a period of time when the petitioner was unable to do regular business. 
The Regional Commissioner determined that the petitioner's prospects for a resumption of 
successful business operations were well established. The petitioner was a fashion designer 
whose work had been featured in Time and Look magazines. Her clients included Miss 
Universe, movie actresses, and society matrons. The petitioner's clients had been included in the 
lists of the best-dressed California women. The petitioner lectured on fashion design at design 
and fashion shows throughout the United States and at colleges and universities in California. 
The Regional Commissioner's determination in Sonegawa was based in part on the petitioner's 
sound business reputation and outstanding reputation as a couturiere. As in Sonegawa, uscrs 
may, at its discretion, consider evidence relevant to the petitioner's financial ability that falls 
outside of a petitioner's net income and net current assets. uscrs may consider such factors as 
the number of years the petitioner has been doing business, the established historical growth of 
the petitioner's business, the overall number of employees, the occurrence of any uncharacteristic 
business expenditures or losses, the petitioner's reputation within its industry, whether the 
beneficiary is replacing a former employee or an outsourced service, or any other evidence that 
USCIS deems relevant to the petitioner's ability to pay the proffered wage. 

In the instant case, no evidence has been presented to show that the petitioning corporation has 
as sound and outstanding reputation as in Sonegawa. Nor does it include any evidence or detailed 
explanation of its milestone achievements. The record does not contain any newspapers or 
magazine articles, awards, or certifications indicating the business' accomplishments. Further, 
no unusual circumstances have been shown to exist to parallel those in Sonegawa, nor has it been 
established that the petitioner, especially between 2001 and 2004, had uncharacteristically 
substantial expenditures. 

The AAO acknowledges that the petitioner has a viable business and has been in a competitive 
field since its inception in 1998. The business' gross sales and spending on employees' wages 
have consistently increased since 2001. The petitioner had sufficient net income to pay the 
beneficiary'S wage in 2006 and 2007 and paid the beneficiary more than the proffered wage in 
2008. However, in examining a petitioner's ability to pay the proffered wage, the fundamental 
focus of the uscrs determination is whether the employer is making a realistic job offer and has 
the overall financial ability to satisfy the proffered wage. Matter of Great Wall, supra. After a 
review of the petitioner's tax returns and other evidence, this office concludes that the petitioner 
has not established that it had the ability to continuously pay the salary offered from the priority 
date, especially from 2001 to 2004. 
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In addition, and as noted in its previous decision, the petition may not be approved since the 
approved labor certification was not for the same classification as the petition. 

Section 203(b)(3)(A)(ii) of the Act, 8 U.S.c. § 1153(b)(3)(A)(ii), provides for the granting of 
preference classification to qualified immigrants who hold baccalaureate degrees and who are 
members of the professions. 

Further, the regulation at 8 C.F.R. § 204.5(1)(2), in pertinent part, provides: 

Other worker means a qualified alien who is capable, at the time of petitioning for 
this classification, of perfonning unskilled labor (requiring less than two years 
training or experience), not of a temporary or seasonal nature, for which qualified 
workers are not available in the United States. 

Professional means a qualified alien who holds at least a United States 
baccalaureate degree or a foreign equivalent degree and who is a member of the 
professions. 

In this case, the petitioner requested the unskilled worker classification - someone with less than 
two years of training or experience - on the Form 1-140 petition. However, the approved Form 
ETA 750 labor certification indicates that the beneficiary must have at least an MBA, three years 
on-the-job training at a Thai restaurant, and three years prior work experience in the job offered 
as of April 30, 2001. The approved labor certification was clear! y intended to employ a skilled 
and professional worker. As noted earlier, there is no provision in statute or regulation that 
compels USCIS or the AAO to accept a petition under a different visa classification. In addition, 
a petitioner may not make material changes to a petition in an effort to make a deficient petition 
conform to US CIS requirements. See Matter of Izummi, 22 I&N Dec. 169, 176 (Assoc. Comm. 
1988). As noted earlier, for this additional reason, the petition must be denied. The petitioner 
failed to address this issue on motion. 

Although the motion is granted, the petition will be denied for the above stated reasons, with 
each considered as an independent and alternative basis for denial. The burden of proof in these 
proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.s.c. § 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. The previous decision of the director and the AAO will not 
be disturbed. 


