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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is a convent station. It seeks to employ the beneficiary permanently in the United 
States as a cleaner, housekeeping. As required by statute, the petition is accompanied by a Form 
ETA 750, Application for Alien Employment Certification, approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had not established that it 
had the continuing ability to pay the beneficiary the proffered wage beginning on the priority date of 
the visa petition. The director denied the petition accordingly. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). The record shows that the appeal is properly filed, timely and makes a specific allegation 
of error in law or fact. The procedural history in this case is documented by the record and 
incorporated into the decision. Further elaboration of the procedural history will be made only as 
necessary. The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal.! 

Section 203(b)(3)(A)(iii) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 
1153(b )(3)(A)(iii), provides for the granting of preference classification to qualified immigrants who 
are capable, at the time of petitioning for classification under this paragraph, of performing unskilled 
labor, not of a temporary or seasonal nature, for which qualified workers are not available in the 
United States. 

The regulation at 8 C.F.R. § 204.S(g)(2) states in pertinent part: 

Ahility of pro,\pective employer to pay wage. Any petitIon filed by or for an 
employment-based immigrant which requires an offer of employment must be 
accompanied by evidence that the prospective United States employer has the ability 
to pay the proffered wage. The petitioner must demonstrate this ability at the time the 
priority date is established and continuing until the beneficiary obtains lawful 
permanent residence. Evidence of this ability shall be either in the form of copies of 
annual reports, federal tax returns, or audited financial statements. 

The petitioner must demonstrate the continuing ability to pay the proffered wage beginning on the 
priority date. See 8 C.F.R. § 204.5(d). The petitioner must also demonstrate that, on the priority 
date, the beneficiary had the qualifications stated on its Form ETA 750 as certified by the DOL and 

! The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1). The record in 
the instant case provides no reason to preclude consideration of any of the documents newly 
submitted on appeal. See Matter of Soriano, 19 I&N Dec. 764 (BIA 1988). 
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submitted with the instant petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Act. Reg. 
Comm. 1977). 

Here, the Form ETA 750 was accepted on January 12,2004. The proffered wage as stated on the 
Form ETA 750 is $12.67 per hour ($23,059.40 per year for a 35 hour week). The Form ETA 750 
states that the position requires three months experience in the job offered of cleaner, housekeeping. 

The petitioner failed to submit any evidence of its continuing ability to pay the proffered wage from 
the priority date of December 12, 2004 with the initial petition. On appeal, the petitioner submitted 
copies of its statements of deposits and filings for the first quarter of 2007 and copies of its 2007 
bank statements.2 Upon reviewing these documents on appeal, the AAO found them to be 
insufficient to establish the petitioner's continuing ability to pay the proffered wage of $23,059.40 
from the priority date and issued a request for evidence and notice of intent to dismiss (RFE/NOID) 
on January 20, 2011. The AAO requested the following documentation: 

• Complete copies of the petitioner's 2004 through 2009 Forms 990, Return of Organization 
Exempt from Income Tax. 

• Copies of all Forms W-2, Wage and Tax Statements, or Forms 1099-MISC, Miscellaneous 
Income, issued by the petitioner on behalf of the beneficiary, for the years 2004 through 
2009. 

• In lieu of Forms 990, submit copies of the petitioner's annual reports or audited financial 
statements for the years 2004 through 2009. 

• Submit evidence of the designation of the petitioner's tax status as confirmed by the Internal 
Revenue Service. 

Beyond the decision of the director,3 the AAO also found that the petitioner had failed to submit any 
evidence that demonstrated that the beneficiary is qualified to perform the duties of the proffered 
position as set forth in the Form ETA 750, Application for Alien Employment Certification. Hence, 

2 Bank statements and statements of deposits and filings are not among the three types of evidence, 
enumerated in 8 C.F.R. § 204.5(g)(2), required to illustrate a petitioner's ability to pay a proffered wage. 
While this regulation allows additional material "in appropriate cases," the petitioner in this case has not 
demonstrated why the documentation specified at 8 C.F.R. § 204.5(g)(2) is inapplicable or otherwise 
paints an inaccurate financial picture of the petitioner. Bank statements, in particular, show the amount 
in an account on a given date, and cannot show the sustainable ability to pay a proffered wage. Further, 
no evidence was submitted to demonstrate that the funds reported on the petitioner's bank statements 
somehow reflect additional available funds that were not reflected on its tax returns or audited financial 
statements. 
:1 An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the 
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. 
Cal. 2001), affd, 345 F.3d 683 (9th Cir. 2003); see also Soltane v. DO], 381 F.3d 143, 145 (3d Cir. 
2004) (noting that the AAO conducts appellate review on a de novo basis). 
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the AAO requested that the petitioner submit evidence that established that the beneficiary had the 
three months of experience at the priority date of January 12, 2004. The petitioner was informed 
that evidence must meet the requirements of 8 C.F.R. ~ 204.5(1)(3). 

In response, the petitioner submitted reviewed financial statements, a copy of the petitioner's Form 
ST-5 from the State of~ showing that the petitioner is a tax exempt organization under 
~)(3) of the Internal Revenue Code, a letter from 
_attesting to the . . ence, and copies 0 

Wage and Tax Stateme for not the beneficiary. The petitioner 
earning statements for for the years 2004 through 2007. 

The petitioner must establish that its job offer to the beneficiary is a realistic one. Because the filing 
of an ETA 750 labor certification application establishes a priority date for any immigrant petition 
later based on the ETA 750, the petitioner must establish that the job offer was realistic as of the 
priority date and that the offer remained realistic for each year thereafter, until the beneficiary 
obtains lawful permanent residence. The petitioner's ability to pay the proffered wage is an essential 
element in evaluating whether a job offer is realistic. See Matter of Great Wall, 16 I&N Dec. 142 
(Acting Reg. Comm. 1977); see also 8 C.F.R. § 204.5(g)(2). In evaluating whether a job offer is 
realistic, USCIS requires the petitioner to demonstrate financial resources sufficient to pay the 
beneficiary's profTered wages, although the totality of the circumstances affecting the petitioning 
business will be considered if the evidence warrants such consideration. See Matter of Sonegawa, 12 
I&N Dec. 612 (Reg. Comm. 1967). 

In determining the petitioner'S ability to pay the proffered wage during a given period, USCIS will 
first examine whether the petitioner employed and paid the beneficiary during that period. If the 
petitioner establishes by documentary evidence that it employed the beneficiary at a salary equal to 
or greater than the proffered wage, the evidence will be considered prima facie proof of the 
petitioner'S ability to pay the proffered wage. 

In the instant case, the petitioner submitted reviewed financial statements instead of audited financial 
statements. The regulation at 8 C.F.R. § 204.5(g)(2) makes clear that where a petitioner relies on 
financial statements to demonstrate its ability to pay the proffered wage, those financial statements 
must be audited. An audit is conducted in accordance with generally accepted auditing standards to 
obtain a reasonable assurance that the financial statements of the business are free of material 
misstatements. The accountant's report that accompanied those financial statements makes clear 
that they are reviewed statements, as opposed to audited statements. The unaudited financial 
statements that counsel submitted in response to the AAO's RFEINOID are not persuasive evidence. 
Reviews are governed by the American Institute of Certified Public Accountants' Statement on 
Standards for Accounting and Review Services (SSARS) No.I., and accountants only express 
limited assurances in reviews. As the accountant's report makes clear, the financial statements are 
the representations of management and the accountant expresses no opinion pertinent to their 
accuracy. The unsupported representations of management are not reliable evidence and are 
insufficient to demonstrate the ability to pay the proffered wage. 
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The 2008 and 2009 Forms W-2 and the 2004 through 2007 earnings statements for 
cannot be accepted as evidence of the petitioner's continuing ability to pay the p wage 0 

$23,059.40 to the beneficiary. The AAO would have accepted Forms W-2 and earning statements 
for the beneficiary as evidence of the petitioner's continuing ability to pay the proffered wage to the 
beneficiary had those documents been supplied. In general, wages already paid to others are not 
available to prove the ability to pay the wage proffered to the beneficiary at the priority date of the 
petition and continuing to the present. Therefore, the petitioner has not established its continuing 
ability to pay the proffered wage of $23,059.40 from the priority date of January 12,2004. 

Finally, as noted in the AAO's RFEINOID, the AAO found that the petitioner had not submitted any 
evidence of the benef!ciary's three month experie~ce in the job offered of cleaner, hous~keep~ 
response to the AAOs RFE/NOID, counsel submitted a letter, dated August 18,2003, from __ 

which states: 

This is to confirm that [the beneficiary] was employed as a Janitorial Cleaner in my 
company since the period time of June 1998 until November 2000. She had a full
time job of 35 hours per week. She is a responsible person and the attendance record 
is exelent [ sic] if you need any further information, please call or contact us at the 
above phone, at office hours. 

A beneficiary is required to document prior experience in accordance with 8 CF.R. § 204.5(1)(3), which 
provides that: 

(ii) Other dOCllmentation-

(A) General. Any requirements of training or experience for skilled workers, 
professionals, or other workers must be supported by letters from trainers 
or employers giving the name, address, and title of the trainer or 
employer, and a description of the training received or the experience of 
the alien. 

This experience letter does not meet the requirements of 8 CF.R. § 204.5(1)(3) as it does not does not 
state the author's title nor give a description of the beneficiary'S duties. Therefore, the petitioner has 
not established that the beneficiary met the three month experience requirement of the certified labor 
certification and the visa petition may not be approved. 

The petition will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C § 1361. Here, 
that burden has not been met. 

ORDER: The appeal is dismissed. 


