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DISCUSSION: The Director, Texas Service Center, denied the preference visa petition. The 
matter is now before the Administrative Appeals Office (AAO) on appeal. l The appeal will be 
rejected. 

The petitioner is a residential rental property company. It seeks to employ the beneficiary 
permanently in the United States in maintenance. The petition is accompanied by copies of two 
labor certification applications, one of which appears to have been approved by the United States 
Department of Labor (DOL). The director determined that the petitioner had abandoned the petition 
by failing to submit the documentation requested in the director's Request for Evidence (RFE) dated 
October 7, 2008. Specifically, the petitioner had failed to provide an original labor certification 
application, had failed to provide evidence that the beneficiary satisfied the experience requirements 
stated for the proffered position, and had failed to provide evidence of its continuing ability to pay 
the proffered wage. The director noted that there was no appeal from his decision. 

On appeal, counsel provides additional evidence and requests a duplicate original labor certification 
from the DOL. 2 

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants 
who are capable, at the time of petitioning for classification under this paragraph, of performing 
skilled labor (requiring at least two years training or experience), not of a temporary nature, for 
which qualified workers are not available in the United States. Section 203(b )(3)(A)(iii) of the Act, 8 
U.S.c. § 1153(b)(3)(A)(iii), provides for the granting of preference classification to other qualified 
immigrants who are capable, at the time of petitioning for classification under this paragraph, of 
performing unskilled labor, not of a temporary or seasonal nature, for which qualified workers are not 
available in the United States.3 

1 On Form I-290B, counsel indicates that he is filing an appeal on behalf of the petitioner. 
2 The Form I-290B was initially timely filed on January 5,2009. However, the appeal was returned 
to the petitioner's counsel by the Texas Service Center with a cover sheet stating "[w]e did not find 
your case denied in our system." The appeal was re-filed by counsel for the petitioner on January 
22,2009. 
3 We note that on Part 2.g. of the Form 1-140, the petitioner indicated that it was filing the petition 
for an unskilled worker. The regulation at 8 C.F.R. § 204.5(i) provides in pertinent part: 

(4) Differentiating between skilled and other workers. The determination of whether a 
worker is a skilled or other worker will be based on the requirements of training 
and/or experience placed on the job by the prospective employer, as certified by the 
Department of Labor. 

In this case, there are two different copies of Form ETA 750, Application for Alien Employment 
Certification, in the record. The first copy of the Form ETA 750 in the record, submitted with the 
petition and on appeal, indicates that the proffered position requires six years of grade school and 
two (2) years of experience in the related job of carpentry. The second copy of the Form ETA 750 
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The regulation at 8 C.F.R. § 103.2(b)(15) provides: "A denial due to abandonment may not be 
appealed, but an applicant or petitioner may file a motion to reopen under § 103.5." 

Upon review of the record, the AAO has determined that the petitioner's response to the director's RFE 
was received by the Texas Service Center on November 10, 2008. This response was not addressed in 
the director's December 1, 2008, decision of denial. However, pursuant to 8 C.P.R. § 103.2(b)(15), this 
office has no jurisdiction over the instant appeal. For this reason, the AAO is certifying the director's 
decision, dated December 1, 2008, the initial decision in this matter, to itself pursuant to 8 C.P.R. §§ 
103.4(a)( 4) and (a)(5). The petitioner is granted thirty (30) days after service of this notice to submit 
a brief to the AAO. After receipt of the petitioner's brief or the expiration of the thirty (30)-day 
timeframe, the AAO will issue a new decision. See 8 C.F.R. § 103.4(a)(2). 

As the appeal was denied due to abandonment, the appeal must be rejected. The director's 
December 1, 2008 decision is certified to the AAO, and the petitioner is hereby provided thirty (30) 
days to submit a brief. 

ORDER: The appeal is rejected. The director's decision, dated December 1, 2008, is certified 
to the AAO. 

in the record, submitted with the petitioner's response to the director's RFE, indicates that the 
proffered position requires two (2) years of experience in the job offered and the "ability to do daily 
maintenance as the need arises." It also appears that the second labor certification application 
requires the completion of grade school and high school, as the petitioner marked those boxes at Part 
14 of the Form ETA 750 with an "x." However, the petitioner requested the unskilled worker 
classification on the Form 1-140. The evidence submitted does not establish that the petition requires 
less than two years of training or experience such that the beneficiary may be found qualified for 
classification as an unskilled worker. 


