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INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The 
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form 1-290B, Notice of Appeal or Motion, 
with a fee of $630. Please be aware that 8 C.F.R. § 103.5(a)(I )(i) requires that any motion must be filed 
within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The preference visa petition was denied by the Director, Texas Service Center, and 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The petitioner is an individual who seeks to classify the beneficiary as a skilled worker pursuant to 
section 203(b)(3) of the Immigration and Nationality Act (the Act), 8 U.S.c. § 1153(b)(3). As 
required by statute, the Form 1-140, Immigrant Petition for Alien Worker, is accompanied by a Form 
ETA 750, Parts A & B, Application for Alien Employment Certification, approved by the United 
States Department of Labor (USDOL). The director determined the petitioner had not established 
the beneficiary met the experience requirement listed on the labor certification. 

Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), provides for the granting of 
preference classification to qualified immigrants who are capable, at the time of petitioning for 
classification under this paragraph, of performing skilled labor (requiring at least two years training 
or experience), not of a temporary nature, for which qualified workers are not available in the United 
States. 

To be eligible for approval, a beneficiary must have all the education, training, and experience specified 
on the labor certification as of the petition's priority date. See Matter of Wing's Tea House, 16 I&N 
158 (Act. Reg. Comm. 1977). The priority date of the petition is December 20, 2004, which is the 
date the labor certification was accepted for processing by the US DOL. See 8 C.F.R. § 204.5(d).1 
The Form 1-140, Immigrant Petition for Alien Worker, was filed on January 7, 2008. 

The job qualifications for the certified position of domestic cook are found on Form ETA 750 Part 
A. Item 13 describes the job duties to be performed as follows: 

Plan and prepare meals according to the special dietary needs of employer, including 
dinner and parties. Peal, trim and prepare vegetables and meat. Bake breads and 
desserts, roast food, serve meals and clean up after meals. Order and shop for 
supplies and foodstuff. Maintain food inventory. 

The minimum education, training, experience and skills required to perform the duties of the offered 
position are set forth at Part A of the labor certification and reflects the following requirements: 

Block 14: 

Education (number of years) 

Grade school Blank 

I If the petition is approved, the priority date is also used in conjunction with the Visa Bulletin issued by 
the United States Department of State to determine when a beneficiary can apply for adjustment of status 
or for an immigrant visa abroad. Thus, the importance of reviewing the bona fides of a job opportunity 
as of the priority date is clear. 
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High school 
College 
College Degree Required 
Major Field of Study 

Experience: 

Job Offered 
(or) 

Related Occupation 

Related Occupation 

Block 15: 

Blank 
Blank 
Blank 
Blank 

2 

Blank 

Blank 

Other Special Requirements Blank 

As set forth above, the proffered position requires 2 years of experience in the job offered. 

On Part B of the labor certification, signed by the beneficiary, the beneficiary listed her experience as 
follows: 

1. Employed by 
November 2003 until March 

sic] as a domestic cook in Rockville, Maryland, from 
, the date the beneficiary signed the form. 

2. Employed in Montgomery Village, Maryland, as a domestic 
cook from December 2002 until September 2003. 

I 

3. Employed by Parazinho Granja-Ceara, Brazil, as a 
domestic cook from January 1999 until October 2001. 

The regulation at 8 c.F.R. § 204.5(g)(I) requires: 

Evidence relating to qualifying experience or training shall be in the form of letter(s) 
from current or former employer(s) or trainer(s) and shall include the name, address, and 
title of the writer, and a specific description of the duties performed by the alien or of the 
training received. 

The regulation at 8 C.F.R. § 204.5(l)(3)(ii)(A) also requires that any experience requirements for 
professional and skilled workers must be supported by letters from employers giving the name, 
address, and title of the employer, and a description of the experience of the alien. 

On September 26, 2008, the director sent the petitioner a Request for Evidence (RFE) asking, in apart, 
that the petitioner submit any IRS Forms W-2, Wage and Tax Statement, for wages paid to the 
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beneficiary during 2004, 2005 or 2007. On October 28, 2008, the director received a response to the 
RFE. No IRS Forms W-2 or other proof of payment of wages to the beneficiary for 2004 or for any 
other year were forthcoming. Absent employment verification from the petitioner in the form of proof 
of wages paid, the five months of experience the beneficiary claimed for working for Deborah Anzalone 
(Item # 1 above), shall not be accepted. 

I-I""'H'VU"'" submits an employment verification letter dated December 15, 2008 from 
in Ceara, Brazil, who states the beneficiary was employed by her from 

January 2, 1999 to April 2001 (Item # 3). This letter does not meet the requirements of 8 C.F.R. § 
204.5(g)(1) or 204.5(l)(3)(ii)(A) because it does not contain the address of the writer. Also, the job 
duties described include child care, ironing and cleaning as well as cooking. The experience described 
is better categorized as that of a general housekeeper rather than that of a cook. Additionally, the period 
of employment listed in this employment letter is from January 2, 1999 to April 2001 which does not 
coincide with the period of employment from January 1999 until October 2001 provided by the 
beneficiary on Part B of the labor certification. Any attempt to explain or reconcile such 
inconsistencies will not suffice unless the petitioner submits competent objective evidence pointing to 
where the truth lies. Matter of Ho, 19 I&N Dec. 582,591-92 (BIA 1988). Absent clarification of these 
inconsistencies in the record, the AAO will not accept this letter as persuasive evidence of employment 
experience with this employer. Accordingly, the petitioner has not established that the beneficiary is 
qualified for the offered position as of the priority date. 

Beyond the decision of the director, another issue to be addressed is whether or not the approved 
labor certification is valid for the proffered position. 

The regulation at 20 c.F.R. § 656.30(c)(2) provides: 

A labor certification involving a specific job offer is valid only for the particular job 
opportunity, the alien for whom certification was granted, and for the area of intended 
employment stated on the Application for Alien Employment Certification form. 

The AAO conducts appellate review on a de novo basis. See Soltane v. DOl, 381 F.3d 143, 145 (3d 
Cir. 2004). 

The Form ETA 750 was filed with USDOL on December 20,2004 by sic). At 
that time, she and were husband and wife and living at the address where the 
beneficiary would work. The record contains the IRS 1040 Form~e petitioner for 
2005, 2006, and 2007. In 2005 and 2006 and ____ filed jointly as 
husband and wife. However, in 2007, as unmarried. The record also contains 
a financial statement dated September 3, 2008 signed by addressed to The 
Circuit Court for Montgomery County, Maryland, showing that he and were 
involved in divorce (Civil No. 62227 The Form 1-140 was filed on January 7, 
2008 by who was then residing at Maryland, 
the listed place of employment on the Form ETA 750. 
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The petitioner is not the female member of the household that filed the labor certification. Also, the 
makeup of the household has changed significantly with one of the previously married partners no 
longer in residence. These circumstances confirm that the terms of the offered position had been 
modified to such an extent that the offered position certified by USDOL no longer exists. The job 
offered by is a different job opportunity from that certified by the USDOL, and the Form 
ET A 750 is not valid for a different job opportunity being offered by a different employer. The petition 
is not accompanied by a labor certification which pertains to the proffered position, and the petition is 
denied for this additional reason. 8 C.F.R. § 204.5(l)(3)(i). 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.c. § 136l. The petitioner has not met that burden. 

ORDER: The appeal is dismissed. 


