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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based
immigrant visa petition, which is now before the Administrative Appeals Office (AAO) on

appeal. The appeal will be dismissed.

The petitioner is a trading and defense contracting company. It seeks to employ the beneficiary
permanently in the United States as an aeronautical project coordinator ("aerospace engineer"). As
required by statute, a Form ETA 750,1 Application for Alien Employment Certification approved
by the Department of Labor (DOL), accompanied the petition. Upon reviewing the petition, the
director determined that the petitioner failed to demonstrate that the beneficiary possessed the
requisite qualifications for the position beginning on the priority date of the visa petition. The
director denied the petition accordingly.

The record demonstrates that the appeal was properly filed, was timely, and made a specific
allegation of error in law or fact. The procedural history in this case is documented by the record
and incorporated into the decision. Further elaboration of the procedural history will be made
only as necessary.

As set forth in the director's denial dated August 22, 2007, the basis for denial of this petition
was whether or not the beneficiary possessed the requisite qualifications for the position as of the
priority date. Specifically, the director noted that the letters seeking to verify the beneficiary's
previous employment do not demonstrate that she had the requisite two years of experience as of
the priority date.

Section 203(b)(3)(A)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(3)(A)(i), provides for the granting of preference classification to qualified immigrants
who are capable, at the time of petitioning for classification under this paragraph, of performing
skilled labor (requiring at least two years training or experience), not of a temporary nature, for
which qualified workers are not available in the United States. Section 203(b)(3)(A)(ii) of the
Act, 8 U.S.C. § 1153(b)(3)(A)(ii), also provides for the granting of preference classification to
qualified immigrants who hold baccalaureate degrees and are members of the professions.

The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence

properly submitted upon appeal.2

1 After March 28, 2005, the correct form to apply for labor certification is the ETA Form 9089.
See 69 Fed. Reg. 77325, 77326 (Dec. 27, 2004).
2 The submission of additional evidence on appeal is allowed by the instructions to the Form I-
290B, which are incorporated into the regulations by the regulation at 8 C.F.R. § 103.2(a)(1).
The record in the instant case provides no reason to preclude consideration of any of the
documents newly submitted on appeal. See Matter ofSoriano, 19 I&N Dec. 764 (BIA 1988).
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The petitioner must demonstrate that, on the priority date, the beneficiary had the qualifications
stated on its labor certification application, as certified by the DOL and submitted with the instant
petition. Matter of Wing's Tea House, 16 I&N Dec. 158 (Acting Reg'l Comm'r 1977). Here, the
labor certification application was accepted on January 13, 2003.

To determine whether a beneficiary is eligible for an employment based immigrant visa, United
States Citizenship and Immigration Services (USCIS) must examine whether the alien's credentials
meet the requirements set forth in the labor certification. In evaluating the beneficiary's
qualifications, USCIS must look to the job offer portion of the labor certification to determine
the required qualifications for the position. USCIS may not ignore a term of the labor
certification, nor may it impose additional requirements. See Matter of Silver Dragon Chinese
Restaurant, 19 I&N Dec. 401, 406 (Comm'r 1986). See also, Madany v. Smith, 696 F.2d 1008,
(D.C. Cir. 1983); K.R.K. Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red
Commissary ofMassachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981).

The job qualifications for the certified position of Aeronautical Project Coordinator3 are found
on Form ETA 750 Part A. Item 13 describes the job duties to be performed as follows:

Direct and coordinate activitiesin [sic] obtaining and selling Russian Mechanisma,
Structures, equipment for aeronautical or aerospace products. Analyze project
proposal to determine feasibility, cost, production time, discuss proposals with
company management in Huntsville, Alabama and Moscow, Russian officers.
Evaluate Russian product design for conformance to engineering princeples [sic],
customer requirements, quality standard and specifications. Russian language is a
must.

The minimum education, training, experience and skills required to perform the duties of the
offered position are set forth at Part A of the labor certification and reflects the following
requirements:

Block 14:

Education (number of years)

Grade school [blank]
High school [blank]
College 4
College Degree Required BS
Major Field of Study [blank]

3 Part A of the ETA 750 indicates that the DOL assigned the occupational code of 17-2011 and
title Aerospace Engineer, to the proffered position.
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Training [originally stated 12 months as Aeronautical
Engineer, revised to nothing on Nov. 17, 2006]

Experience:

Job Offered 2 yrs [Aeronautical Project Coordinator]
(or)

Related Occupation [blank]

Block 15:
Other Special Requirements Russian language is a must.

As set forth above, the proffered position requires 4 years of college culminating in a Bachelor of
Science degree and 2 years of experience in the job offered as an Aeronautical Project

Coordinator.

The regulation at 8 C.F.R. § 204.5(1)(3) provides:

(ii) Other documentation-

(A) General. Any requirements of training or experience for skilled
workers, professionals, or other workers must be supported by letters from
trainers or employers giving the name, address, and title of the trainer or
employer, and a description of the training received or the experience of the
alien.

(B) Skilled workers. If the petition is for a skilled worker, the petition must
be accompanied by evidence that the alien meets the educational, training or
experience, and any other requirements of the individual labor certification,
meets the requirements for Schedule A designation, or meets the
requirements for the Labor Market Information Pilot Program occupation
designation. The minimum requirements for this classification are at least

two years of training or experience.

(Emphasis added).

On Part B of the Form ETA 750, signed by the beneficiary, the beneficiary listed only two prior
positions for the beneficiary as follows: from January to September 1998, banking analyst in trading
and sales for Banker Trust in London, UK; and from August 1999 to March 2001, marketing and
export relations position witl1 | n international trading firm, in Moscow, Russia.
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The petitioner submitted a letter from its Chief Financial Officer (CFO), which stated that the
beneficiary worked for from January 1, 1999 to September 30, 2001 and that

had ceased opera ions. erefore, the petitioner asserts that it was not possible to obtain a
letter on company letterhead from regarding the beneficiary's rior ex erience. The
CFO asserts that he was able to confirm the beneficiary's experience with prior to
hiring the beneficiary to work for the petitioner.

As noted by the director, part B of the ETA 750 lists the dates that the beneficiary was employed by
Elers Electron as August 1999 to March 2001, which is less than the required two years, and

different than the dates set forth in the letter from the CFO of January 1, 1999 to September 30,
2001. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies.
Matter ofHo, 19 I&N Dec. 582, 591-92 (BIA 1988). On appeal, counsel states that the CFO erred
in his memory of the dates that the beneficiary worked because he is ill and under medical
treatment. If we accept that the CFO erred in his recollection of the dates, and, as noted above, the
dates listed on Form ETA 750 are correct, August 1999 to March 2001, then the beneficiary would
have less than two years of experience. Additionally, we note that Form ETA 750 states that the
beneficiary was employed with in "Marketing/Export Relations" and not in the
position offered as an Aeronautical Project Coordinator. She states her prior duties in her marketing
position as: "Sales promotion and administrative duties including conducting market research to
assist in product and service planning responsible for establishing and maintaining telemarketing for
the company." Both the duties described, and the length of time worked, would fail to show that she
had the required experience to meet the terms of the labor certification, which require two years of
experience as an Aeronautical Project Coordinator. The labor certification did not allow for

meeting the position requirements through any related occupation.

Additionally, the regulation at 8 C.F.R. § 204.5(1)(3) requires that the letter be submitted from
trainers or employers "giving the name, address, and title of the trainer and employer, and a
description of the training received or the ex erience." The letter submitted was from the petitioner,
not a former employer. Although may have ceased operations, the petitioner did not
submit independent objective evidence to corroborate the beneficiary's experience with that entity.

On appeal, counsel points to the additional eight months of experience from January 1998 and
September 1998 with Bankers Trust London that the beneficiary lists on Form ETA 750B and
asserts that experience combined with the experience would total twenty-eight
months of experience, and demonstrate that she had the required two years of experience for the
position offered. The stated experience with Bankers Trust London was as an "analyst trading and
sales," not in the position offered as an Aeronautical Project Coordinator, and therefore, would not

4 For example, the petitioner could have submitted the beneficiary's records of pay, or ministry
workbook records, if relevant or available, or other evidence to corroborate the beneficiary's
employment with , her length of experience, and/or position title.
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demonstrate that the beneficiary had experience in the required position. Based on the beneficiary's
stated duties, that experience related only to banking, "Exposures to the banking business units, and
major markets, assistant manager of Emerging market group with development of finance and
market strategy and business plans." The experience did not relate to "evaluating Russian product
design for conformance with engineering principles." As noted above, the petitioner did not allow
for meeting the position through any other related occupation.

Additionally, the petitioner did not submit a regulatory-prescribed letter from Bankers Trust London
in conformance with 8 C.F.R. § 204.5(1)(3) to verify that employment. Without documentary
evidence to support the claim, the assertions of counsel will not satisfy the petitioner's burden of
proof. The assertions of counsel do not constitute evidence. Matter ofObaigbena, 19 I&N Dec.
533, 534 (BIA 1988); Matter Of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez-
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Going on record without supporting documentary
evidence is not sufficient for purposes ofmeeting the burden ofproof in these proceedings. Matter
ofSoffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of Cahfornia, 14
I&N Dec. 190 (Reg. Comm. 1972)).

Neither position listed by the beneficiary is in the position offered, and, therefore would not qualify
her for the position offered as the labor certification does not allow the individual to meet the terms
of the labor certification through any related occupation. Additionally, neither position is

documented in accordance with 8 C.F.R. § 204.5(1)(3). Therefore, the petitioner has failed to
establish that the beneficiary had the experience required for the position offered by the priority

date.

The burden ofproof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden.

ORDER: The appeal is dismissed.


