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DISCUSSION: The Director, Texas Service Center, denied the immigrant visa petition. The matter 
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected as 
untimely filed. The AAO will return the matter to the director for consideration as a motion to 
reopen and reconsider. 

The petitioner describes itself as a construction and concrete business. It seeks to employ the 
beneficiary permanently in the United States as a first-line supervisor of construction workers.

l 
As 

required by statute, the petition is accompanied by a Form ETA 750, Application for Alien 
Employment Certification, approved by the U.S. Department of Labor (DOL). 

The director denied the petition on June 3, 2008. The decision concludes that the petitioner had not 
established that it had the continuing ability to pay the beneficiary the proffered wage beginning on 
the priority date of the visa petition. 

In order to properly file an appeal, the regulation at 8 CF.R. § 103.3(a)(2)(i) provides that the 
affected party or the attorney or representative of record must file the complete appeal within 30 
days of service of the unfavorable decision. If the decision was mailed, the appeal must be filed 
within 33 days. See 8 CF.R. § 103.5a(b). The date of filing is not the date of mailing, but the date 
of actual receipt. See 8 C.F.R. § 103.2(a)(7)(i). 

The director's decision properly gave notice to the petitioner that it had 33 days to file the appeal. 
Neither the Immigration and Nationality Act nor the pertinent regulations grant the AAO authority to 
extend this time limit. 

The Form 1-290B was not received by the Texas Service Center until July 9, 2008, or 36 days after 
the decision was issued. Accordingly, the appeal was untimely filed. 

The regulation at 8 CF.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the 
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion, 
and a decision must be made on the merits of the case. The official having jurisdiction over a 
motion is the official who made the last decision in the proceeding, in this case the Director of the 
Texas Service Center. See 8 CF.R. § 103.5(a)(1)(ii). 

The matter will therefore be returned to the director. If the director determines that the late appeal 
meets the requirements of a motion, the motion shall be granted and a new decision will be issued. 

1 The Form 1-140, Immigrant Petition for Alien Worker, states that the job title is chemical 
engineer/consultant. It is incumbent upon the petitioner to resolve any inconsistencies in the record 
by independent objective evidence. Any attempt to explain or reconcile such inconsistencies will not 
suffice unless the petitioner submits competent objective evidence pointing to where the truth lies. 
Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). Doubt cast on any aspect of the petitioner'S 
proof may, of course, lead to a reevaluation of the reliability and sufficiency of the remaining 
evidence offered in support of the visa petition. Id. at 591. 
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As the appeal was untimely filed, the appeal must be rejected.2 

ORDER: The appeal is rejected. 

2 Even if the appeal were timely filed, it would have been dismissed as moot. According to the 
According to the Maryland Department of Assessments and Taxation, the petitioner's corporate 
status has been forfeited. See http://sdatcert3.resiusa.orglUCC-Charter/CharterSearch _f.aspx (last 
accessed September 28, 2011). If the petitioning business is no longer an active business, the 
petition and any appeal have become moot. 


