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IN RE: · Petitioner: 

PETITION: for Alien Worker as a Skilled Worker or Professional Pursuant to Section 
o'tthe Immigration and Nationality Act, 8 U.S.C. § 1153(b)(3) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents 
related to this matter have been returned to the office that originally decided your case. Please be advised that 
any further inquiry that you might have concerning your case must be made to that office. 

If you believe the AAO inappropriately applied the Jaw in reaching its decision, or you have additional 
information that you wish to have considered, yqu may file a motion to reconsider or a motion to reopen in 
accordance with the instructions on Form I-290B, N<;>tice of Appeal or Motion, with a fee of $630. The 
specific requirements for filing such a motion can be found at 8 C.F.R. § 1-03 .5. Do not file any motion 
directly with the AAO. Please be aware that 8C.F.R. § 103.5(a)(l)(i) requires any motion to be filed within 
30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you; 

Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, Texas Service Center, denied the employment-based immigrant visa 
petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). The 
appeal will be dismissed. 

The petitioner describes itself as a painting business. It seeks to permanently employ the beneficiary in 
the United States as a Painter Maintenance Technician. The petitioner requests classification of the. 
beneficiary as a skilled worker pursuant to section 203(b)(3)(A) of the Immigration and Nationality Act 
(the Act), 8 U.S.C. § 1153(b )(3)(A). 1 

The petition is accompanied by an ETA Form 9089, Application for Permanent Employment 
Certification (labor certification), certified by the U.S. Department of Labor (DOL). The priority 
date of the petition, which is the date the DOL accepted the labor certification for processing, is 
March 27, 2008. See 8 C.F.R. § 204.5(d). 

The director's decision denying the petition concludes that the beneficiary did not possess the 
minimum training required to perform the offered position by the priority date.2 

The record shows that.the appeal is properly filed and makes a specific allegation of error in law or 
fact. The procedural history in this case is documented by the record and . incorporated into the 
decision. Further elaboration of the procedural history will be made only as necessary. 

· The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence properly 
submitted upon appeal. 3 

The beneficiary must meet all of the requirements of the offered position set forth on the labor 
certification by the priority date of the petition. 8 C.F .R. § 103 .2(b )(I), (12). See Matter of Wing's 
Tea House, 16 I&N Dec. 158, 159 (Acting Reg'l Comm'r 1977); see also Matter of Katigbak, 14 
I&N Dec. 45,-49 (Reg'l Comm'r 1971). 

1 Section 203(b)(3)(A)(i) of the Act, 8 U.S.C. § 1153(b)(3)(A)(i), grants preference classification to 
qualified immigrants who are capable of performing skilled labor (requiring at least two years 
training or experience), not of a temporary nature, for which qualified workers are not available in 
the United States. 
2 Whlle not mentioned in .the director's decision, the petitioner has not established its ability to pay 
the proffered wage as of the March 27, 2008 priority date, as the record contains no regulatory
prescribed evidence of its ability to pay the proffered wage in 2008. See § 8 C.F.R. 204.5(g)(2). 
3 The submission of additional evidence on appeal is allowed by the instructions to the Form I-290B, 
which are incorporated into the regulations by 8 C.F.R. § 103.2(a)(l). The record in the instant case 
provides no reason to preclude consideration of any of the documents newly submitted on appeal. 
See Matter ofSoriano, 19 I&N Dec. 764 (BIA 1988). 
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In evaluating the labor certification to determine the required qualifications for the position, U.S. 
Citizenship and Immigration Services (USCIS) may not ignore a term of the labor certification, nor 
may it impose additional requirements. See Matter of Silver Dragon Chinese Restaurant, 19 I&N 
Dec. 401, 406 (Comm'r 1986). See also Madany v. Smith, 696 F.2d 1008 (D.C. Cir. 1983); K.R.K. 
Irvine, Inc. v. Landon, 699 F.2d 1006 (9th Cir. 1983); Stewart Infra-Red Commissary of 
Massachusetts, Inc. v. Coomey, 661 F.2d 1 (1st Cir. 1981). 

Where the job requirements in a labor certification are not otherwise unambiguously prescribed, e.g., 
by regulation, USCIS must examine "the language of the labor certification job requirements" in 
order to determine what the petitioner must demonstrate about the beneficiary's qualifications. 
Madany, 696 F.2d at 1015. The only rational manner by which USCIS can be expected to interpret 
the meaning of terms used to describe the requirements of a job in a labor certification is to 
"examine the certified job offer exactly as it is completed by the prospective employer." Rosedale 
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984)(emphasis added). USCIS's 
interpretation of the job's requirements, as stated on the labor certification must involve "reading 
and applying the plain language of the [labor certification]." !d. at 834 (emphasis added). USCIS 
cannot and should not reasonably be expected to look beyond the plain language of the labor 
certification or otherwise attempt to divine the employer's intentions through some sort of reverse 
engineering of the labor certification. 

In the instant case, the labor certification states that the offered position has the following minimum 
requirements: 

H.4. Education: None .. 
H.5. Training: 24 months training in Painting Equipment Repair. 
H.6. Experience in the job offered: None required. 
H.7. Alternat~ field of study: None accepted. 
H.8. Alternate combination of education and experience: None accepted. 
H.9. Foreign educational equivalent: Accepted. 
H.l 0. Experience in an alternate occupation: None accepted. 
H.l4. Specific skills or other requirements: Any suitable combination of education, training or 
experienc~ is acceptable. 

Part K of the labor certification lists the beneficiary's employment with ' " in 
n the position of Painter Maintenance Technician beginning on August 1, 

2002. No other experience or training is listed. The beneficiary signed the labor certification under a 
declaration that the contents are true and correct under penalty of perjury on June 2, 2008. · · 

The regulation at 8 C.F.R. § 204.5(1)(3)(ii)(A) states: 

Any requirements of training or experience for skilled workers, professionals, or other 
workers must be supported by letters from trainers or employers giving the name, 
address, and title ofthe trainer or employer, and a description of the training received or 
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the experience of the alien. 

The record contains ·an April 6, 2009 affidavit in which the beneficiary4 describes his work 
experience and training received. In the affidavit the beneficiary does not claim to have ever 
received any formal vocational training as a Painter Maintenance TechniCian, but rather he claims to 
have received on-the.:job training in the field through his work experience. The beneficiary states in 
pertinent part, 

I worked, in a variety of jobs and locations from 1985 up until the priority date of 
March 27, 2008, but in every job, I was responsible for the operation, maintenance, 
and repair of mechanical equipment, including painting equipment. All those years 
of work experience provided training for the job of Painter Maintenance Technician 
as follows: 

24 months training 
1.8 ; 
3.1 
1.8 
1.2 
7.2 
3.2 

Total Months Training 42.3 months= 3.52 years (42.3 divided by 12 = 3.52) 

The record also contains correspondence from the following entities and /or individuals relating to 
the beneficiary's experience and/or training: 

1985-1995 
The record contains an April 7. 2009 letter si1med bv . who describes himself as the 
former General Manager at The letter states 
that the beneficiary worked for the company "for at least ten years from 1985 to 1995" in the 
production area of the factory. states that he "observed [the beneficiary] at his job every 
day." also states that the beneficiary's job was to operate and maintain the machines so 

4 The beneficiary's affidavit is self-serving and does not provide independent, objective evidence of 
his prior work experience or training. See Matter of Ho, 19 I&N Dec. 582, 591-592 (BIA 1988) 
(states that the petitioner must resolve any inconsistencies in the record by independent, objective 
evidence). Going on record without supporting documentary evidence is not sufficient for purposes 
of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 
(Comm'r 1998) (citing Matter ofTreasure Craft of California, 14 I&N Dec. 190 (Reg'l Comm'r 
1972)). 
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that the production line worked smoothly. The letter does not mention any training received by the 
beneficiary. Further, this work experience is not listed on ETA Form 9089. 

1995-1997 
The record contains an April 6, 2009 letter signed by The letter states that during 

tenure as sales director at the beneficiary was also 
employed there for approximately 18 months between 1995-1997, during which time, the 
beneficiary · worked under supervisiOn. The letter indicates that the beneficiary 
worked full-time in the maintenance, repair, and sale of welding equipment. The letter does not 
mention any training received by the beneficiary. Further, this work experience is not listed on ETA 
Form 9089. 

1997-1999 (Beneficiary's Business) 
·The record contains a March 31, 2009 letter from , who states that she hired the 
beneficiary's company, to do the landscaping and maintenance of 
both her home and office gardens from June 1997 to October 1999. The letter does not mention any 
training received by the beneficiary. Further, this work experience is not listed on ETA Form 9089. 

The record contains an April 1, 2009 letter from hat indicates that the beneficiary 
and his company, _ _ did the landscaping for her company from May 
1997 to October 15, 1999. The letter does not mention any training received by the beneficiary. 
Further, this work experience is not listed on ETA Form 9089. 

The record contains a March 23,. 2009 letter from that indicates that he has 
knowledge of the beneficiary's _ . . The letter 
doesn't specifically state, but appears to indicate that the beneficiary provided landscaping services 
at residence from May 1997 to October 1999. The letter does not mention any 
training received by the beneficiary. Further, this work experience is not listed on ETA Form 9089. 

The record contains a March 26, 2009 letter from that indicates that he has 
knowledge' of the beneficiary's landscaping company The letter 
:doesn't specifically state, but appears to indicate that the beneficiary provided landscaping services 
at residence from May 1997 to October 1999. The letter does not mention any training 
received by the beneficiary. Further, this work experience is not listed on ETA Form 9089 . 

. 1997-1999 
. . 

The record contains a March 17, 2009 letter from Managing Director of 
_ _ He states that the beneficiary was employed by the 

company between June 1997 to September 1999, most recently as Assistant Manager incharge of 
Operations, which include Warehouse (receiving and distributing), and Maintenance of Equipment 
inCluding delivery vehicles, etc. The letter does not mention any training received by the 
beneficiary. Further, this work experience is not listed on ETA Form 9089. 
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2000-'2001 
The record contains a March 10, 2009 letter from President of 

The letter states that he employed the beneficiary "for a short time during the 
years of2000 I 2001. Our daily projects included stucco and sheetrock repairs, painting and general 
maintenance 'York." The letter does not mention any training received by the beneficiary. Further, 
this work experience is not listed on ETA Form 9089. 

2002-2005 
It is noted that the beneficiary's affidavit claims that he worked for at his landscaping 
business, " "from 2002 until 2005. However, the record contains no documentation of 
this employment. Further, this work experience is not listed on ETA Form 9089. 

Self-employed Painter, (various locations in 2005-:-2008 
The record contains an October 3, 2008 letter from He states: 

I am writing to confirm that I know that trained as a painter maintenance 
technician from August, 2005 until October, 2007. I often personally supervised 

during that time period and can confirm that he worked full-time, no less than 
forty hours per week, to learn to become a professional painter and maintenance 
technician. 

The letter also indicates that trained the beneficiary in mixing paint colors, and in the 
maintenance and repair of painting equipment. 

The record contains an August 5, 2008 letter from 
;tates the following: 

I am writing to confirm that during the tirrie from August, 2005 until October, 2007, I 
supervised the work of and personally instructed him in the craft of 
maintenance of painting equipment. I know that l worked full-time, at least 
forty hours per week, during his training period because his goal was to be skilled in 
the use, maintenance, and repair of professional painting equipment. I trained Mr. 

in the use of painting equipment as well as its maintenance and repair. 

The record also contains a September 12, 2008 letter from 
that states: 

This is to confirm that receiveq training as a pamtmg maintenance 
technician under my direction from August, 2005 until October, 2007. I have worked 
professionally as a painter· for more than ten years~: accompanied me on 
my painting jobs as a trainee and received training as he worked for at least forty 
hours per week. 
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continues, "My particular specialty is text coat application, so I had the opportunity 
to train in the maintenance and repair of the high pressure and compressor and spray gun 
used for that particular methodology." 

In his May 27, 2009 decision, the Director, Texas Service Center, notes that the only work 
experience claimed in ETA Form 9089 is that of ' 

in the position of Painter Maintenance Technician beginning on August 1, 2002. In his 
decision, the director notes that Part K of ETA Form 9089 states, "List all job opportunities for 
which the employer is seeking certification." Thus, the director declined to consider affidavits in the 
record documenting work experience not listed in Part K of the labor. certification. 

On appeal, counsel asserts that there is no specific section on ETA Form 9089 to list training courses 
received by the beneficiary. However, DOL's Frequently Asked Questions (FAQ) "Round 9" dated 
November 29, 2006 provides the following instructions regarding listing the beneficiary's training 
on ETA Form 9089: 

If the employer's minimum requirements include some period of training, must 
the alien beneficiary's training be listed on the Application for Permanent 
Employment Certification, ETA Form 9089, Section K, as well as attested to in 
Section J? 

An employer must list the actual minimum requirements for the job opportunity 
sought to be filled through the filing of the labor certification application. If training 
is required, the employer must list the training required for the position in Section 
H.5, noting the number of months of training required in H.5.A, and the field of 
training in H.5.B. The employer and alien beneficiary must also attest that the alien 
beneficiary meets the training requirement in section J .17. 

The employer is also required to list in Section K, as noted on the Form ETA 9089, 
"any other experience that qualifies the alien for the job opportunity for which the 
employer is seeking certification." Accordingly, an employer seeking certification 
should list in Section K any training experience possessed by the alien that qualifies 
the alien for the job opportunity, regardless of how the training was secured. The 
source of the training should also be identified. For example, an application for the 
job opportunity of physician filed on behalf of an alien that requires 36 months of 
medical residency training in H.5 should not only mark section J.17 as "yes" but also 
list in Section K all training experience by which the alien meets that training 
requirement, as well as any other experience requirement. An employer filing an 
application for a job opportunity that requires 12 months of training in section H.5 
should also list the training received by the alien in section K, regardless of whether it 
was a paid training opportunity, and also list the source of the training. 
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When completing section K, enter the training provider in the employer information 
section, to include the address. For the type of business, enter 'training provider' 
unless the training is of a work study type such as an apprenticeship or medical 
residency. The job title should be 'Training' unless there is an actual job title, in 
which case it should begin with 'Training-' followed by the title, such as 'Training
Apprentice Carpenter'. The employer should enter the beginning and end dates of the 
training. When there is an actual number of hours of training, the. employer·should 
enter those actual hours, otherwise the employer should enter the average number of 
hours per week spent in training. In the "Job Details" the employer should list the 
topics covered by the training, any certification of completion issued and, when 
applicable, the organization issuing the certificate, if different from the training 
provider, and the final test completion or certification date. 

For example: 

Employer A completes Section K as follows: 
1. Large Teaching Hospital 
2. 111 Main Street 
3. Anytown, DC 99999 USA 
4. Hospital · 
5. Training-First Year Resident 
6. 01/01/2000 
7. 12/31/2000 
8.60 
9. Basic hospital procedures. Patient care techniques. Staff duties and responsibilities. 
10. First Year Residency Certificate, 12/3112000 

Employer B completes Section K as follows: . 
1. Independent Project Management School 
2. 111 Main Street 
3. Anothertown, DC 99999 USA 
4. Training Provider 
5. Training 
6. 01/01/2000 
7. 12/31/2000 
8.20 
9. Basic project management concepts. Use of graphics tools. Resource allocation. 
10. Professional Project Manager Certificate, Project Management Institute, 
01112/2001 

http://www.foreignlaborcert.doleta.gov/pdf/perm_faqs_11-29-06.pdf (accessed July 24, 2012). 
Therefore, pursuant to DOL's guidance issued prior to the filing of the labor certification in the 
instant case, the petitioner should have listed in Section K of ETA Form 9089 any training obtained 
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by the beneficiary that qualified him for the job opportunity, regardless of how the training was 
secured. 

In this case, the claim is made that the beneficiary received training as an integral part of his work 
experience, as opposed to through the completion of a formal training course. Thus, the claimed 
work experience is germane in this instance. In Matter of Leung, 16 I&N Dec. 2530 (BIA 1976), the 
Board's dicta notes that the beneficiary's experience, without such fact certified by DOL on the 
beneficiary's labor certification, lessens the credibility of the evidence and facts asserted. Even 
assuming that the beneficiary's work experience from 1985 through 2002 had been claimed on the 
labor certification, none of the submitted letters referencing the beneficiary's work experience for 
that period of time mention any training received by the beneficiary. 

The three letters from indicate that each individual 
provided on-the-job training to the beneficiary between August 2005 and October 2007 in the area of 
painting techniques, and repairing and maintaining painting equipment. Each of the three letters 
states that the beneficiary worked for a minimum of forty hours a week during this period. 
However, it is not clear how many hours the beneficiary spent performing painting and painting 
equipment maintenance and repair duties, and how many hours he spent receiving training in those 
areas. Thus, it has not been established that the beneficiary' received 24 months of full-time training 
as a painter maintenance technician from August 2005 through October 2007. 

Furthermore, the writers of each of the three letters indicate that they supervised the beneficiary. 
These statements are inconsistent with the beneficiary's claim that he was a self-employed painter. 
Additionally, it is not plausible that the beneficiary simultaneously worked for each of the three 
individuals on a full-time basis during the period of time described in the letters. None of the letters 
provide detail indicating specifically when the beneficiary was employed by each of the three 
individuals. It is also noted that USCIS records establish that both and 

. are beneficiaries of immigrant visa petitions5 filed by the instant petitioner 
in 2002 and 2005, respectively. Matter of Ho, 19 I&N Dec. 582, 591 (BIA 1988), states, "[d]oubt 
cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the reliability 
and sufficiency of the remaining evidence offered in support of the visa petition." 

Given all of the above, the submitted evidence does not establish that the beneficiary received 24 
months of full-time training as a painter maintenance technician prior to March 27, 2008. The AAO 
affirms the director's decision that the petitioner failed to establish that the beneficiary met the 
minimum requirements of the offered position set forth on the labor certification as of the priority date. 
Therefore, the beneficiary does not qualify for classification as a professional or skilled worker 
under section 203(b)(3)(A) of the Act. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 

5 Form 1-140 receipt numbers 
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